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Content of the civil right to use natural items of property of the people of Ukraine

Branovytskiy Viktor

PhD in Economics, Attorney at Law,
Senior partner

Law Firm “KB Partners”, Ukraine
ORCID ID: 0000-0002-4339-2214

The article is focused on determining the content of the civil right to use natural items
of property of the people of Ukraine enshrined in Part 2 of the Art. 13 of the Constitution
of Ukraine. The author of the article has emphasized that the content of the right to use natural
items of property of the people of Ukraine is not enshrined in regulatory acts and is not revealed
in scientific sources. The essence of the content of the subjective right has been studied;
and the powers that constitute the content of the right to use natural items of property of the people
of Ukraine have been determined. There are three groups of legal powers among them: for own
actions, for the actions of others and for the actions of authorized entities. Based on the study
of the provisions of regulatory acts, using the comparative and legal method, methods of analysis
and synthesis, deduction and induction, the author has formulated main legal powers that are part
of each of those groups. It has been established that the right to own actions can be exercised
in the manner of general and special natural resources use and provides the list of legal powers
of citizens related to the use of natural resources under conditions established by law, disposition
of excavated resources and in some cases reimbursement of costs caused regarding natural
resources use. It has been noted that the right to the actions of others mainly consists of only one
power — to require others to perform their own duties, which mainly correspond to juristic acts
and that influence the possibility of their implementation. It has been found out that authorized
entities right to act is realized in the manner of special natural resources use and includes the main
and additional legal powers of citizens, which are mainly related to the legitimization of natural
resources use. It has been emphasized that the content of the ownership right of the people must
be enshrined at the regulatory level in order to increase the efficiency of realizing the right to use
natural objects.

3MicT mpaBa rpoMaJsiH Ha KOPUCTYBAaHHA NPUPOTHUMEU 00’ €EKTAMHM NpaBa
BJIACHOCTI Hapoay YKpaiHu

bpanosuuvkuit Bikmop Bonooumuposuu
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Branovytskiy Viktor
Beryn

I3 mpuiinarram y 1996 p. Koncrurty-
il Ykpainu' y Hamiiii gepkaBi OyJo Briepiie
3aKpIMJIEHO HAa HOPMATHBHOMY DiBHI IMPaBO
TPOMaJIsiTH Ha KOPUCTYBaHHS MPHUPOIHUMU
00’eKTaMU TpaBa BIACHOCTI Hapoxy YKpaiHu
(4. 2 ct. 13). I3 Toro yacy mpoWIIO Mailke
25 pokiB, OIHAaK HWOTO HOPMATHBHO-IIPaBOBA
periiaMeHTallis 3aJIMIIA€ThCS Ha HE3aJ0Bilb-
HOMY piBHI. 30Kpema, HE TUBJISYHCH Ha Te,
10 BIJHOCHHHM TPUPOJOKOPHUCTYBAHHS PETy-
JIOIOTHCS HA CHOTOJHINIHIN JIeHb OUIbIlIe HIK
10 3akoHamMu YkpaiHu i e OUTBIIOK KUTbKi-
CTI0O HOPMAaTMBHO-IIPABOBHX AaKTIB ITiJ[3aKOH-
HOTO PiBHS, JKOJIEH 3 HUX HE PO3KPUBAE 3MICTY
IIbOTO TpaBa. A 3 OIVIsIY HA Te, 1[0 HA HOpMa-
TUBHOMY PiBHI MPAKTUYHO BiJICYTHE PO3MEKY-
BaHHS MDK 00’€KTaMM HapOJHOI, JAepKaBHOI
1 KOMyHaJIHHOI BIIACHOCTI, MEXaH13M peaJizaiii
rpaBa, 3akpirmieHoro y 4. 2 ¢t. 13 Koncruryii
VYkpaiau, 3anuIaeTbcss Maike HE yperyiabo-
BaHMM. He mokparye cuTyartito i cTaH HayKo-
BHX PO3pO0OK y 11iHl cdepi, OCKUIBKU MTUTaHHS
IpaBa BJIACHOCTI YKpaiHCHKOTO Hapoay A0ci
BHUKJIMKA€ TUCKYyCii 1 HOro camocCTiiiHe 3Ha-
YEHHsI CTaBHUTHCS MiJ CyMHIB. SIK HaCIIJIOK,
3MICT MpaBa Ha KOPUCTYBaHHS MPUPOIHUMHU
00’€KTaMu TIpaBa BIACHOCTI Hapoay YKpaiHu
Ha HAyKOBOMY piBHI HE JocCiipkeHo. HasBHi
HanpairoBanHs (Hanpukian, . B. AniciMoBoi,
P. B. binosyca, O. B. I'motoBoi, M. A. Jleitnern,
H. P. Ko6enpkoi, O. B. Jleonosoi, M. K. Uep-
KalIMHOI Ta 1H.) CTOCYIOTHCS OKPEMHUX acIeK-
TiB MPUPOAOKOPUCTYBaHHS ab0 IMpaBa KOpHC-
TYBaHHSl NEBHUMH TPUPOJIHUMHU 00’ EKTaMH,
y MeXax SKAX THM HEe MEHII MPHIUISIETHCS
MaJjio yBard 3MiCTy BKa3aHOTO IpaBa. Biarak,
Ha MEPIINK OIS, HE HOBUM ISl OPUIUYHOL

"' Koncruryiist Vkpainu : 3akoH VYkpalHu BiJ
28 uepBHs 1996 p. Ne 254x/96-BP. Bioomocmi Bepxos-
noi Paou Yxpainu (BBP). 1996. Ne 30. Cr. 141.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/21
WWW.UNI-GOETTINGEN.DE/REOS

Content of the civil right to use natural items of property...

HAyKd IHCTUTYT KOPUCTYBaHHS HPUPOIHUMHU
pecypcaMu He € pPO3pOOJIeHMM Ha J0CTaT-
HBOMY DIBHI.

VYpaxoBytouu 1€, MeTOI0 CTATTi € BU3Ha-
YeHHS 3MICTy TpaBa TPOMaisH Ha KOPHUCTY-
BaHHS IPUPOJTHUMU 00’ €KTaMU MpaBa BIACHO-
CTi1 Hapoxy YKpaiHH.

Bukiaa ocHOBHOIO marepiasiny

[lepmr HiX TepeiTi 10 WOTO 3’SICYBaHHS,
MPOMOHYEMO BCTAHOBUTH, IO COOOIO CTaHO-
BUTH 3MICT IpaBa K IpaBOBa KaTeropis, 1moo
XapaKTepUCTUKA 3MICTY  JTOCHIKYBaHOTO
HaMH TIpaBa 3/IMCHIOBAIACh OOIPYHTOBAHO
Ta y MpaBUWJIBHOMY HanpsAMKy. Tak, Ko y3a-
raJbHUTH OCHOBHI 171e1 pasTHCHKOI Ta BITUH3-
HSIHOT Teopii mpaBa, MOXKHA JIINTH BUCHOBKY,
mo 3MicT TpaBa (a came CyO €KTHBHOTO
npaBa) CKIAJAE CYKYMHICTh FOPUIUIHIX MOXK-
JUBOCTEH, SIKI IIe Ha3UBAIOTHCS Y HAYKOBHUI
JiTepaTypi MpaBOMOYHOCTAMU®. BueHi Bui-
JSIOTh 3a3BUYail TPU OCHOBHI TPYIH TaKWUX
pPaBOMOYHOCTEM, a caMme: 1) mpaBo Ha BJIACHI
(mo3uTHBHI) Aii, TOOTO MOXKJIMBICTH OCOOHUCTO
BUMHITH FOPUIAYHO 3HAUYYIIl [ii, BUSHAYATH
CBOIO TOBEJIHKY 1 MOBOJUTH ceOe BIiJMOBIJ-

2 Anekcee C. C. O6mast Teopusi npaBa. B aByx
tomax. T. II. Mocksa : FOpua. nurt., 1982. C. 118.

SAsuu JI. C. OOmast Teopus mpaBa / MOA pel.
A. U. Koponesa. Jlenunrpan : Msn-so JII'Y, 1976.
C. 176.

CkakyH O. @. Teopis npaBa 1 Aep:kaB : MigpyY.
2-re Buj. Kuis : Anepra; KHT; I[VJI, 2010. C. 388-389.

3aranpHa Teopis mpasa : miapyd. / Kozoopa M. 1.
Ta iH. ; 3a 3ar ped. M. L. Ko3wo6pu. Kuis : Baire, 2015.
C.231.

3arasibHa TeOpis AeprKaBu 1 MpaBa: MiAPYYHUK 1151
CTYACHTIB FOPUIUYHUX BHIIMX HABYAIBHUX 3aKIAMIIB /
M. B. LBik Ta iH.; 3a penq M. B. Lika, O. B. Iletpu-
muHa. Xapkis : [IpaBo, 2009. C. 345.

Teopist gepskasu i mpasa : migpyaauk / O. M. ban-
JIypka Ta iH.; 3a 3ar. pea. O. M. bannypxu ; MBC Ykpa-
iHu, XapkiB. Hall. YH-T BHYTp. cnpaB. Xapkis, 2018.
C. 240.



Branovytskiy Viktor

HHUM YMHOM, SIKa [IO3HAYA€THCS TAKOXK 3a J0I10-
MOTOI0 TEPMIHIB «IIPABOISH, KITPABOAISTHHSDY;
2) mpaBO Ha 4yXi Jii, TOOTO MOXIJIUBICTb
BUMAarari BiJIIOBIIHOT MOBEIIHKHA, BUKOHAHHS
a00 JOTpUMaHHS IOPUANYHHX OOOB’S3KIB
Bl 1HIIUX (3000B’s3aHKUX) CYO’€KTIB, sKa
MO03HAYAETHCS TAKOX 3a JOMOMOTOI TepMi-
HIB «IIPAaBOBHMOTa», «BUMAaraHHs», «IPaBO-
BHMaraHHs», «IPaBO BUMOTH»; 3) MpaBO Ha
1 yIOBHOBa)XXEHUX OCi0, TOOTO MOXKIIUBICTh
3BEpTATHCS JI0 YIIOBHOBA)KEHUX Ha IIe CY0 €K-
TiB 32 3aXMCTOM CBOTO FOPHJIMYHOIO IpaBa,
3apajy 3aCTOCYBaHHS JIEPKABHOTO TPHUMYCY
y BUIAJIKaX HCBUKOHAHHS 3000B’s13aHOK0 0CO-
0010 cBOiX 000B’SI3KIB Ta KOJIM O€3 BTpyUaHHS
cy0’eKTa 13 BIQJIHUMH TIOBHOBR)KEHHSMH HE
MoXke OyTH peasizoBaHe CyO €KTHBHE IPaBo,
sIKa TI03HAYAETHCS TAKOXK 3a JOIMOMOTOK0 Tep-
MIHIB  «JOMaraHfs,
«PaBO Ha 3aXHCT».

«TpaBOIOMaraHHs,
IHKomM  BYEHI BHOKPEMITIOIOTH  TaKOXK
YETBEPTY TPYNMy — MOXKIUBICTh KOPHCTY-
BaTUCh COIlIAJJBHUMH OjlaraMd Ha OCHOBI
Cy0’€KTHBHOIO IpaBa, sIka IMEHYETbCS TaKOX

3 Anekcee C. C. OGimast Teopust nipaBa. B aByx
tomax. T. II. Mockga : FOpua. nut., 1982. C. 118.

Asuu JI. C. OOmias Teopusi mpaBa / MOA pel.
A. W. Koponesa. Jlenunrpan : Wzn-so JII'Y, 1976.
C. 176.

CkakyHn O. @. Teopis npaBa i AepKaBH : MiIPYyY.
2-re Bun. Kuis : Anepra; KHT; ITYJI, 2010. C. 388-389.

3aranmpHa Teopis mpasa : miapyd. / Kozoopa M. L.
Ta iH. ; 3a 3ar pexa. M. L. Ko3to6pu. Kuis: Baire, 2015.
C.231.

3aranbHa Teopis AepKaBH 1 paBa: MAPYUHHK IS
CTYACHTIB IOPHIUYHIX BHUIIMX HABYAIGHHUX 3aKJIAMIIB /
M. B. 1IBik Tta in.; 3a pen M. B. IlBika, O. B. [Terpu-
muHa. Xapkis : [Ipaso, 2009. C. 345.

Teopis nepkasu i npasa : migpyyauk / O. M. ban-
Iypka Ta iH.; 3a 3ar. pen. O. M. bangypxu ; MBC Ykpa-
fHM, XapkiB. Hall. YH-T BHYTp. cmpaB. Xapkis, 2018.
C. 240.

Teopiss nmepaBu Ta TpaBa : HaBd. Moci0. /
€. B. bino3bopoB Ta iH.; 3a 3ar. pea. C. . I'ycapesa,
O. JI. Tuxomuposa. Kuis: HABC, Ocsita VYkpainu,
2017. C. 205.

Content of the civil right to use natural items of property...

«IPaBOBUKOPUCTAHHA», «IIPABOKOPUCTYBaH-
wsi»*. OfHaK, Ha Hally JyMKY, 11 BHIIICHHS
€ 3aliBUM, OCKIUJIbKH, TIOTO/IXKYIOUHUCH 13 OIS~
namu C. C. Anekceesa ta JI. C. SIBuya, nmpaBo
Ha BJIACHI JIii BBAKAEMO TaKHM, IO mependa-
Yyae y TOMY YHUCJII MOXKJIMBICTh KOPUCTYBaTHCh
COIlIAJILHUMH OJlaraMu°, BUXOJSIYM 3 TaKOTO:
no-nepuue, Oyab-Ki J1ii CIPSIMOBYIOTHCS 3a3BH-
Yail Ha MEeBHUI pe3yNbTaT Ta OTPUMAaHHSA a0o
BUKOPHUCTAHHS NIEBHOTO Ojara MarepiajJbHOTO
9 JIyXOBHOTO Xapaktepy’; mo-mpyre, y pasi
BUKOPUCTAHHS Ojlara MaTUMYTh MiCII€ TUTBKH
Ti Ail HOCIg TpaBa, sKi MOB’s3aHI BUKJIIOYHO
3 Or0 TOBEIIHKOI0, TOOTO BOHU HE CIPSMO-
BaHI Ha 1HIIMX 0C10 Ta CIIOHYKaHHS 1X JIO TIeB-
Hoi peakuii. Hanpuknan, y BUnaaKy i3 npaBom
HAa KOPHUCTYBAaHHS MPHUPOIHUMHU 00’ €KTaMH
BJIACHI IMO3WUTHBHI mii Tak YM 1HAKIIE IIOB’S-
3aHi 3 BUKOPUCTAHHAM ONlar — y JaHoMy pasi
npuponHUX pecypciB. Tomy miaxim, 3a SKOTO
3MICT CyO’€KTUBHOTO IpaBa CKJIAJal0Th TPHU
Ipyny MpaBOBUX MOXJIMBOCTEW, BUIAETHCA
HaM O17TbII OOTPYHTOBAHHUM Ta TOIUTBHAM TTPH
XapaKTEePUCTHIII IOCIIKYBaHOTO HAMH TIPaBa.

BomHouac BUAIIEHHS MOMJIMBOCTI 3BeEp-
HEHHS 32 3aXHUCTOM Y SIKOCTI CKJIaJIOBOT YaCTHHH
KO)KHOTO Cy0’€KTHBHOTO TpaBa 37a€ThCSl HaM
JIeI0 AUCKYCiiHOI0. 3 0HOTO OOKY, MPaBO Ha

4 3aranmpHa TEOpis JCPIKABH 1 MpaBa: MiAPyYHHK
JUTSL CTYJCHTIB IOPUIMYHHAX BUIIMX HAaBYAJIBHHUX 3aKIIa-
nis /M. B. IIpik Ta in.; 3a penx M. B. IIBika, O. B. [letpu-
mmHa. Xapkis : [IpaBo, 2009. C. 345.

Teopis nepkaBu Ta TpaBa : HaB4. Mocid. /
€. B. bino3popoB Ta iH.; 3a 3ar. pea. C. JI. I'ycapera,
O. JI. Tuxomuposa. Kuie : HABC, Ocgita Ykpainu,
2017. C. 205.

CkakyH O. @. Teopis npaBa i JgepkaBy : Miapyd.
2-re Bun. Kuis : Anepra; KHT; LIVJI, 2010. C. 388-389.

> Anexcee C. C. OOwas teopusi npasa. B aByx
tomax. T. II. Mockga : FOpun. nut., 1982. C. 121.

Asuu JI. C. OOmast teopusi mpaBa / MOI pel.
A. W. Koponesa. Jlenunrpan : Msza-so JII'Y, 1976.
C. 178.

¢ AnekceeB C. C. O6mast Teopusi npaBa. B aByx
tomax. T. II. Mocksa : FOpun. nurt., 1982. C. 121.
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Branovytskiy Viktor

3BEpPHEHHSI JI0 YIOBHOBAXEHUX OCIO 3a 3axH-
CTOM TICBHOTO TpaBa BHHWKAE 3a HASBHOCTI
MPaBOBHUX HA T€ MIJCTaB, OAHIEIO 3 SIKUX € JiH-
CHICTB Ta MPABOMIPHICTh BUMOT, & TAKUMH BOHH
MOXYTb OyTH Y BUIIQJIKy HasBHOCTI IIpaBa, sKe
noTpedye 3axuCTy, Ta MOXJIMBOCTI MOTO Tif-
TBep/KEeHHS. | B 1iboMy MU BOauaeMo 3B’S30K
MDK [IPaBOM Ta MOXJIMBICTIO HOTO 3aXUCTUTH,
3BEpHYTHCH 3a WOTo 3axucToM. Biarak noriu-
HUM Oyzie CTBepIKyBaTd, HIO SKIIO Tpoma-
IsiHaM rapaHtoBaHe Koncrturtyniero Ykpainu
MpaBo, TO TapaHTISIMU € Te€, IO OJHOYACHO
3 Ha0yTTSIM BIJITIOBITHOTO TpaBa 0co0a OTprUMy€e
MOKJIMBICTH HOTO 3aXWIIAaTH Ta BiJICTOIOBATH.
I HaBmaku, K0 B 0cOOM HEMae Ha Te MpaBa,
TO W 3aXHWCTUTHU BOHA Moro He moxe. Hampu-
KJIaJ, SIKIIO BOAHWUN O0’€KT OysI0 BH3HAHO
TaKuM, 1110 Ma€ 0coOJIMBE JiepKaBHE 3HAYCHHS,
HAyKOBY, KYJITYPHY YH JIIKYBaJIbHY IIIHHICTb,
TO JIO3BUI Ha CHEIiaJIbHE KOPHUCTYBAaHHS HUM
Hiysirae anymoBaHHo (. 2 4. 2 cT. 55 Bon-
Horo kozekey (mani — BK) Vkpainn'), 1 B Takomy
pasi cy0’eKTH, SIKi MaJii TaKWi JO3BUT 200 Man
HaMmip Oro oTpUMaTH, He MOXKYTb B1ICTOIOBATH
Ta 3aXUIIATH CBOE MPABO HA KOPUCTYBAHHS LIUM
00’€KTOM y TIOPSIAKY CTIEIIaTbHOTO BOIOKOPHC-
TYBaHHS, OCKUJIbKU BIJICYTHI IIPAaBOBI MiJICTABU
JUISL 3aXHCTY LIbOTO TpaBa — BiJCYTHE MPaBo
Ha KOPUCTYBaHHS IIMM TPUPOIHUM 00’ €EKTOM
y TaKHi Crocio, siK 11e Majio MicIle 0 BU3HAHHS
fioro pecypcoMm OCOOMMBOTO JAEp>KaBHOTO 3HA-
YCHHS Ta 1H.

Ane, pa3oM 13 IIUM, MOXJIHMBICTH 3aXH-
IIaTh CBOi MpaBa TPOMAISHA MArOTh Ha TMij-
crasi cT. 55 Koncturyuii Ykpainu, BiANOBITHO
70 SIKOi TIpaBa 1 CBOOOIM JIFOAMHM 1 TPOMAJIs-
HHHA 3aXUINAIOTHCS CYZIOM, a TAKOXK KOYKEH Mae
MpaBo OyIb-IKMMH HE 3a00pOHEHUMH 3aKOHOM
3aco0amMu 3aXHUIaTi CBOI MpaBa 1 CBOOOIM Bij

"Boauuii kojmekc YKpainu : 3akoH YKpaiHH Bif

6 uepBHst 1995 p. Ne 213/95-BP. Bioomocmi Bepxognoi

Paou Yxpainu (BBP). 1995. Ne 24. Cr. 189.
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HOpYIIEHb 1 MPOTUIPABHUX MOCsATaHb®. Bimmo-
BIJIHO, 3arajibHa IpaBoOBa MOXKJIMBICTb 3BEpTa-
TUCh JI0 Cyly Ta 3aXMIIAaTd CBOi IpaBa OyJib-
SKUM 1HIIMM CIIOCOOOM, a II€ O3Hayae, M0
1 IUIIXOM 3BEPHEHHS 0 IHIIMX YIIOBHOBAXKe-
HUX Ccy0’€KTIB (OKpIM Cyay), HaJeKUTh TpOMa-
JITHAM HE3aJIeKHO BiJl 00’ekTa 3axucty. TooTo
I OHE 3 1X OCHOBOIIOJIOKHHMX KOHCTHUTYIIIH-
HUX TpaB — MPaBO Ha 3aXHUCT BJIACHHUX IIpaB
1 cBOOOA. A TOMY BOHO HE MOXE PO3IIISIATHUCH
SK CKJIaJ0Ba KOKHOTO CyO’€KTHBHOTO TIpaBa
ocobu. BoHu B3aeMOIIOB’sS3aHI, OJHAK BOHU
HE CITIBBIIHOCATHCS SIK YaCTUHA I[LIOTO ¥ IILJIE.
VY TakoMy pa3i OKpecJeHe BWIIE CIiJl PO3TIIs-
JaTy SIK YMOBY peaji3allii mpaBa Ha 3aXUCT —
SKIIO 0c00a Mae MpaBOBi MiJICTABU IS 3aXUCTY
KOHKPETHOTO IIPaBa, TO, KEPYrOUHCh CT. 55 Kon-
CTUTYLII YKpaiHH1, BOHA MOXKE HOTr0 3aXUCTHUTH.

[To3a BKazaHUM MpaBO HA Aii yMOBHOBa-
KEHUX 0ci0 mepemdadae TaKOK MOXKIUBICTH
3BEPHEHHS /10 HUX 3 METOI0 YMOXKJIMBJICHHS
peaunizarii mpaBa Ha KOPHCTYyBaHHs MPUPOJ-
HUMU 00’ exTamu. Hampukian, e moxe Oytu
3BEpHEHHS /0 CyO’€KTIB MyOJaiyHOI aaMiHi-
CTpalii 3 METOI0 OTPUMAaHHS T03BOJNY Ha CIIe-
iaJbHE KOPUCTYBaHHS HAApPaMH Y TIOPSIKY,
3arBepakeHoMy cT. 16 Kogekcy Ykpainu mpo
najapa’ (mam KYnH) i mocranoBoro KaGinety
MinictpiB  Ykpainu «IIpo 3arBepmxeHHS
[lopsinky HagaHHSA CrHemialbHUX TO3BOJIIB
Ha KOPUCTyBaHHS Haapamu» Bix 30 TpaBHS
2011 p. Ne 615,V Takomy pasi, miiicHo,

8 Korcrurymiss VYkpainu : 3akoH YKpaiHu Bin
28 yepBHs 1996 p. Ne 254x/96-BP. Bioomocmi Bepxos-
noi Paou Yxpainu (BBP). 1996. Ne 30. Cr. 141.

° Konekc Ykpainu mpo Hajpa : 3akoH YKpaiHu Bif
27 munns 1994 p. Ne 132/94-BP. Bioomocmi Bepxosnoi
Paou Vkpainu (BBP). 1994. Ne 36. Ct. 340.

" TIpo 3arBepmkennst [TopsiaKy HagaHHs CIIelli-
AIBHUX J03BOJIB HA KOPUCTYBaHHS HaJpaMH : MOCTa-
HoBa KabGinery MinictpiB Ykpainu Bix 30 TpaBHA
2011 p. Ne 615. URL : https://zakon.rada.gov.ua/laws/
show/615-2011-%D0%BF#Text.



Branovytskiy Viktor

Ma€ Miclle MpaBOBa MOXKIIMBICTbh, KA IIIJIKOM
1 TIOBHICTIO TIOB’s3aHa 13 MPaBOM Ha KOPHC-
TYBaHHS MPUPOIHUMHU 00’ €KTaMU HAPOIHOT
BJIIACHOCTI Ta CHpsSMOBaHa Ha MOro peaiiza-
miro. TyT mopedHo ompa3y MpoOBECTH po3Me-
KYBaHHS MK TIPaBOM Ha BJIAcHi Jii 1 MpaBoM
Ha Jii YIIOBHOBaXEHUX CYO’€KTIB, 100 OyI10
3p03yMisio, 4oMy (haKTHIHO CaMOCTIHHI TTO3H-
TUBHI Jii HOCIS TIpaBa JIOPEYHO BiTHOCUTHU
HEe 70 MepIioi 3 Ha3BaHUX TPYI MPABOMOY-
HOCTEH, a 0 TPEeThoi. A caMe MPaBOMISTHHS
1 MpaBoOIOMAaraHHsl, Ha HAIly TyMKY, PI3HATHCA
3a CIPSMOBAHICTIO, TOOTO METOIO 31ICHEHHS,
a TaKoX 3a MeXaHI3MOM peajizalii, HopMma-
TUBHO-TIPABOBHMH 3acaJiaMd Ta MPaBOBUMU
HACIliIKaMU: y TEpIIOMY BHIAIKy Aii Tpo-
MaJsHAHA CHOpsIMOBaHI Ha Oe3mocepenHe
KOPUCTYBaHHSI MPHUPOJHUMH pecypcaMu, Ha
BJIACHY MOBEIIHKY IIOJ0 HMPUPOIHHX 00’ €K-
TiB, BOHH PETYIIOIOTHCS TUMHU TOJIOKCHHIMHU
HOPMAaTUBHO-TIPABOBUX aKTIB, SIKI BCTaHOB-
JIOIOTH 3arajibHi 3aCajid Ta PETyIIOI0Th MOPs-
JIOK KOPHCTYBaHHS MPHUPOTHUMHU PeCypcamu,
HACIIJIKH MOXYTh MAaTU BUIJISAJ MaTepiayib-
HOTrOo a0 TyXOBHOTO Oiara, HaOyTOTO BHACII-
JIOK TIPUPOJOKOPUCTYBAHHS, @ TAKOX HUMH
€ 000B’SI3KH Ta BIJINOBIAAJIBHICTD, SKI ITOKJIa-
JICHO Ha TPOMAJsTHUHA y 3B’A3KY 13 MPUPOIO-
KOPUCTYBaHHSM; y IpyroMy — Jii HOCisI mpaBa
COpsiMOBaHI Ha OTPUMAaHHS MOXJIMBOCTI
Ta JETITUMAIi0 (AaKTHYHOTO KOPUCTYBAHHSI
MPUPOJTHUMH 00’ €KTaMH, Ha TIOBEAIHKY yIOB-
HOBaXXEHUX CYO’ €KTIB, HOPMAaTHUBHO-IPABOBI
3acajii CKJIAJIal0Th aMiHICTPaTUBHO-TIPABOBI
HOPMH, K1 PEryJIol0Th HOPSAOK JeriTuMariii
MPUPOJOKOPUCTYBAHHS (30KpeMa, MIISTXOM
BUJIa4i BIJAMOBIIHUX JIO3BOJIIB), a TPaBOBI
HACJIKY WX 1 BUPAKAIOTHCS B OTPUMAaHHI
a00 BIIMOB1 OTPUMAaHHS MOXKJIUBOCTI TIPUPO-
JIOKOPUCTYBaHHSI (Ma€eThCS Ha yBa3i cCIeli-
anbHE TMPUPOJOKOPUCTYBAHHS, SKE MOTpelye
MONEPETHHOTO OTPUMAHHS JJ03BOITY).

Content of the civil right to use natural items of property...

TakuM 4YWHOM, SIK TPOMDKHUN MiJCY-
MOK, 3a3Ha4MMO, III0 3MiCM npasa cpoMaosH
Ha KOPUCMYBAHHA NPUPOOHUMU 00 €Kmamu
npasa e1acHocmi Hapoody Yxpainu CKIaJaloTh
TPH TPYIH IPABOBUX MOXJIMBOCTEH: Ha BIACH1
nii, Ha 4yyxi i Ta Ha i1 YyHOBHOBaXEHHUX
Cy0’€eKTiB, HEOOXITHUX I peami3allii mpasa
(ToOTO 3a BHKIIIOUEHHSM Jii, CHpPSIMOBaHHUX
Ha 3aXHUCT MpaBa Ha mifcTasl cT. 55 Koncru-
Tymii Ykpainum). 11lo6 3’sicyBaTtm, sKi ) came
MPABOBI MOMKJIMBOCTI BXOMASTH J0 HAa3BAHUX
TPBHOX TPy, HEOOXITHO IPOAHATI3yBaTH HU3KY
HOPMAaTUBHO-NIPABOBUX AaKTiB, OCKIIbKH, SK
MU BKa3aJid BUIIIE, )KOJIEH HOPMATUBHUMN JOKY-
MEHT HE€ 3aKpIIUIIO€ 3arajibHUN 3MICT JOCII-
JOKYBaHOTO HAMU TIpaBa.

VY cBOIO uepry, BpaxoByrO4H Te, 1110 Y HOp-
MaTHBHO-IIPABOBHX aKTaX 3aKpIIICHO MPaBOBI
MOXIIUBOCTI TPOMAJSH LIOAO KOXHOTO THITY
MPABOBOTO 00’€KTa OKpEeMO, MOKHa Oyino O
ix kiacuikyBaTu 3a KpUTEPIEM MPUPOIHOTO
pecypcy, HampuKIaa: TPaBOBI MOXKIMBOCTI
CTOCOBHO KOPHCTYBAaHHS BOIHHUMH 00’ €K-
TaMH, MPaBOBI MOXJIMBOCTI CTOCOBHO 00’ €K-
TiB POCIMHHOTO CBiTy ToIo. OJHaK BOHH yCi
MaTUMYTh MOJUI Ha BKa3aHl BUILE TPU TPYNHU
1 BOYEBU/Ib CITIBIIAIATUMYTh 32 BUKIFOUCHHSIM
NEBHUX OCOOIMBOCTEH, 3yMOBICHHUX crienui-
KOO0 MPUPOIHUX 00’€ekTiB. ToMy Taka Kiacu-
¢ikaiis MaTMMe NPAKTHUYHE 3HAYEHHS JIUIIIE
y TOMY BHIAJKY, SKIIO HE0OXiqHO Oyne BUi-
JUTH 3MICT TIpaBa Ha KOPUCTYBaHHS KOHKPET-
HUM TPUPOJHUM 00’ €KTOM. A OTXKe, B OLIbII
3arajlbHUX IUIAX, TOOTO 3 METOI0 (OPMYITO-
BaHHS OCHOBHHMX 3acajJ PO3yMIHHS 1 peai-
3amii mpaBa Ha KOPHUCTYBaHHS MPHUPOIHUMU
00’€KTaMH HapOAHOI BIACHOCTI BBa)XXaeMO 3a
JIOTIJTbHE y3araJlbHATH TTOJIOKEHHS MPUPOJIO-
PECypCHOTO 3aKOHOJABCTBA 1 BUAUIMTH IIpa-
BOMOYHOCTI, fIKi XapaKTEepH3YyIOTh B IIJIOMY
3MICT Ha3BaHOTO KOHCTUTYIIHHOTO TIpaBa
TPOMAJIsH, IO TAKOX JacTh 3MOTY YHUKHYTHU
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TyOIIOBaHHS ITiJ] YaC BUKJIAAY MPABOBHX MOX-
JIMBOCTEU IPOMAJISH.

[Ipuctynatoun 10 BUKOHAHHS MOCTaBle-
HOTO 3aBJIaHHSI, 3a3HAYNMO TaKOX 1 T€, LI10 IPU
XapaKTEPUCTHII MPABOBUX MOKIMBOCTEH I'poO-
MaJsiH y MeXaX Ha3BaHOTO KOHCTUTYLIHHOTO
IpaBa BapTO BPaXOBYBATH, 1110 3aKOHOJJABCTBOM
nepeadayeHo pi3HI peXUMU BUKOPHCTAHHS
MPUPOJIHUX PECYPCIB 3aJIEKHO BiJ iX LIHHOCTI,
3HAYEHHS, KIJTbKOCTI TOIO: PEXKHM 3arajibHOTO
MPUPOAOKOPUCTYBAHHSA 1 PEXHUM CIIeIialb-
HOTO TMPUPOAOKOPUCTYBaHHA (CT. 38 3akoHy
Vikpaiaun «IIpo 0XOpoHY HaBKOJIHMIIHHOTO
MPUPOIAHOTO cepenoBuiay''). Koxen 3 HHX
nependayae pi3Hi npasa Ta 000B’A3KHU KOpPHUC-
TyBa4iB TPUPOAHUMH 00 €KTaMH Ta pI3HI
MPaBOBI YMOBH TPHUPOTOKOPHUCTYBaHHS. ToMy
BBa)XaEMO KOPUCHUM 3]IIMCHIOBATH TIOJILI TIpa-
BOMOYHOCTEH Ha BIacHi Aii (3 MpUYHH, PO3IIIs-
HYTHX HUKYE y CTaTTi, IUIS PEIITH MPAaBOBUX
MOKJIMBOCTEH BiH HE MOTPIOEH) Ha JB1 TPYIIH:
1) mpaBOBi MOXIJIMBOCTI TpOMajsiH 3 MUTaHb
3araJlbHOTO MPUPOIAOKOPUCTYBAHHA 1 2) mpa-
BOBI MOXKJIMBOCTI TPOMAJISIH 3 IPUBOJY CHEIli-
aJILHOTO MPUPOAOKOPUCTYBAHHS.

3Bakaloun Ha BKa3aHE BHIIE Ta Kepyro-
YUCh YUHHUM 3aKOHOJIABCTBOM, IIPABOXiTHHS
rpoOMajisiH, Ha HAIly AYMKY, CKJIQJar0Th TaKi
IOPUINYHI MOYKJIMBOCTI:

1) 3 nmuTaHb 3arajJibHOr0 MNPHPOIOKO-
PHUCTYBaHHS:

— 0e30n1amHo  8UKOPUCMOBY8AMU  NPU-
POOHI pecypcu nepesadcHo Oe3 ix uny4eHHs
(abo 3 eunyueHHaAM ix nesHux eudis) 3 NPUPoo-
HO20 cepedosuyay 003601eHUX abo He 3a00po-
HEHUX 3aKOHOM YINAX O 3a0080NI€HHS BU3HA-
yeHux abo He 3a00POHEHUX 3aKOHOM Nompeo.
Hanpuknan: 6e301u1aTHO  BUKOPHCTOBYBAaTH

"TIpo  OXOpOHY  HABKOJMIIHBOIO  HPHPOJI-
HOIo cepeloBHINa : 3aKOH YKpaiHM Bia 25 4epBHA
1991 p. Ne 1264-XI1. Bidomocmi Bepxosnoi Paou
Yxpainu (BBP). 1991. Ne 41. Cr. 546.
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BOJIHI 010pecypcH B HAyKOBHX, KYJIbTYypHO-O-
CBITHIX Ta BUXOBHHX IIUISIX JUISL 3aOBOJICHHS
€CTEeTHYHHUX, O370POBUMX, pEKpeariiiiHux
Ta iHIMUX TOoTped Oe3 BWIy4YEHHS iX 3 IMpH-
POHOTO CEPEeOBHINA, a TAKOXK 3IIHCHIOBATH
JOOUTENbCbKE 1 CIOPTUBHE PHOAIBCTBO
y BOJHUX 00’€KTax 3arajJbHOTO KOPUCTYyBaHHS
B MEKaX BCTAHOBJICHUX 3aKOHOaBCTBOM 00CSI-
riB 6€30IJIaTHOTO BUJIOBY BOJIHUX OlopecypciB
(ct. 26 3akony Ykpainu «IIpo pubne rocmo-
JIApCTBO, POMUCIIOBE PHOAITECTBO Ta OXOPOHY
BOJHUX OiopecypciB»'?); 30uparu JiKapChKy
1 TEeXHIYHY CHUPOBHHY, KBITH, SITOJH, ILJIOJIH,
rpubu Ta 1HII Xap4yoBi MPOIYKTH JUISl 3a/10BO-
JICHHSI BIIACHHUX MOTPeO, a TaKOK BUKOPHCTO-
BYBATH IIi peCypCH B PEKpearliiHuX, 0310pOB-
YHX, KyJIbTYPHO-OCBITHIX Ta BUXOBHHMX LILJISIX
(4. 1 ct. 9, ct. 15 3akony Ykpainu «IIpo poc-
JuHHUK cBiT»'?) Tomo. KoxHy 3 mepepaxoBa-
HUX TOTPeO 1 miJIed MOYKHA BUKOPUCTATH IS
(bopMyITIOBaHHS OKPEMOi MPaBOBOi MOXKJIUBO-
CTi, OJTHAK BBAKA€MO I1€ 3aliBUM, OCKIJIBKH BCI
BOHM 3BOJISITHCS 10 OfHIET — chopmynpoBaHOT
Ha TI0YATKY, SIKa MOJISTa€e y 3aralibHiid MOXKITH-
BOCTI KOPHUCTYBaHHS NMPUPOITHUMHU PECypCaMH
Ha BKa3aHUX YMOBaX;

— BUKOPUCMOBY8AMU NPUPOOHI pecypcu
0e3 HeoOXIOHOCMI OMPUMAHHA HA ye JliYeH-
3itl, 0036011i8, THUUX OOKYMEHMIB 0038i1bHO20
xapaxmepy (nani — go3Bonn) (4. 1 ct. 47 BK
VYkpainu, 4. 1 ct. 66 JlicoBoro koaekcy (maimi —
JIK) VYkpainu'¥, u. 2 cr. 38 3akony YkpaiHu
«IIpo 0XOpOHY HaBKOJHWIIHBOTO MPHUPOTHOTO

12 TIpo pubHe rocromapcTBo, MPOMHCIOBE PUOATh-
CTBO Ta OXOPOHY BOJIHUX OiopecypciB : 3akoH YKpaiHu
Bix 8 mumast 2011 p. Ne 3677-VI1. Bioomocmi Bepxoernoi
Paou Vkpainu (BBP). 2012. Ne 17. Ct. 155.

BTIpo pocnuuHME CBIT : 3aKoH YKpaiHH Bif
9 xBiTHSI 1999 p. Ne 591-XIV. Bioomocmi Bepxosnoi
Paou Ykpainu (BBP). 1999. Ne 22-23. Ct. 198.

14 JlicoBmii kojekc Ykpainu : 3akoH YkpaiHu Bix
21 ciung 1994 p. Ne 3852-XI1. Bioomocmi Bepxoenoi
Paou Yxpainu (BBP). 1994. Ne 17. Cr. 99.
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cepeioBUINAY, 4. 2 ¢T. 9 3akony Ykpainu «IIpo
POCIIMHHUU CBIT»).

3 omsiAy Ha Te, IO OKpeMi HpUPOAHI
pecypcu MOXYTb BUKOPHCTOBYBAaTHCh
y MOPSIIKY 3arajibHOTO MPUPOJOKOPUCTYBAHHS
13 BUJIyYEHHSIM 1X 3 IPUPOTHOTO CEPEOBHUIIIA
(MaeMo Ha yBa3l pecypcu POCIMHHOIO CBITY,
y TOMy 4YHCIl y Jicax, BOAHI Oilopecypcw,
Mo J00yBaIOThCSA TiJ Yac JTHOOUTEIHCHKOTO
Ta CIOPTUBHOTO pUOaIbCTBA B 00cArax 0e3o-
MJIATHOTO BWJIOBY), TO JIOTIYHO TPHUITYCTHUTH,
1110 10 IPaBO/IisSHb TPOMAJISTH HAJIS)KUTh TAKOK
MOXJIMBICT  PO3MOPSAKEHHST  310paHUMU
pecypcamu. OnmHak Ha HOPMATHBHOMY piBHI
BCTaHOBJICHO OOMEKEHHS IIOIO0 peaiizaril
uiei mpaBoMouHOCTI. Hanpuknazn, Toprisis
JTIKapChKUMU 1 JEKOPATUBHUMHU BHJIAMHU POC-
JHMH Ta 1X 4acTUHAMH, 310paHUMU y TOPSAKY
3araJlbHOro IMpPUPOJOKOPUCTYBaHHS, 3a00po-
HeHa 4. 4 cT. 9 3akony Ykpainu «IIpo pocinun-
HUM cBiT». Ha miit mijcraBi MokHa 3poOUTH
BHCHOBOK, 1110 I'POMaJIsSTHAM HaJIEXKUTb YCiueHa
PO3NOPSONCEHHS.  Q0OYMUMU
NPUPOOHUMU pecypcamu 3 ypaxyBaHHIM oOMe-

MONCAUBICMB

KEHb M y MeXax Iijiei 1 moTped, BCTaHOBIIe-
HHUX 3aKOHOJITAaBCTBOM.

2) 3 IMTaHb CHENiaJbHOI0 MPHUPOIOKO-
PUCTYBaHHS:

— KOpUCTY8AMUCHL NPUPOOHUMU pecyp-
camu 3 BUNYYEHHAM aO0 0e3 GUNVUEeHHs iX
3 NpUpPOOHO020 cepedosuwia y yinax i O
3a00601eHHsA Nompeod, BU3HAUEHUX 3AKOHOM.
Hanpuknan: mpaBo KOpHUCTYBaHHS MUCIIHB-
CbKMMHU TBapUHAMM 3 BHIIYyYCHHSM abo 0Oe3
BIUIYYCHHSI iX 3 TPUPOAHOTO CEpelOBHIIA
(4. 4 ct. 3 3akony Ykpainu «IIpo mucnus-
ChKE TOCIIOIAPCTBO Ta MOJIOBAHHI»'"); IPaBo
Ha yCl BUJM BUKOPUCTAHHS TBAPUHHOTO CBITY

STIpo MHUCIHMBCHKE TOCIOAAPCTBO Ta  IMOJIO-
BaHHS : 3aKoH Ykpainu Bijg 22 mororo 2000 p. Ne 1478-111.
Bioomocmi Bepxosnoi Paou Ykpainu (BBP). 2000.
Ne 18. Ct. 132.

10
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(3a BUHATKOM Hepen6aquI/Ix 3aKOHOJaBCTBOM

BUIAJKIB  O€30IJIaTHOTO  JIIOOUTENIbCHKOTO
1 CIIOPTUBHOTO pUOANbCTBA Y BOAHHUX 00’ €K-
Tax 3arajlbHOTO KOPUCTYBaHHS), IO 3A1MCHIO-
I0TBCS 3 X BHJIYyYEHHAM (0OyBaHHSM, 30U-
paHHAM TOIIO) 13 TMPUPOAHOTO CEPEIOBHILA
(u. 1 er. 17, m. 1 4. 1 cr. 33 3akony Ykpainu
«IIpo TBapuHHHMIA CBIT»'®) TOMIIO;

—  BUKOPUCMOBY8AMU NPUPOOHI pecypcu
MinbKU HA NIOCMasi 003601118, 3aPEECTPOBAHUX
y BCTaHOBJICHOMY TOPSIKY, 3a niamy abo Ha
ninveosux ymosax (4. 4-5 ct. 15, ct. 16 KYnH,
4. 1 ct. 49 BK VYkpaiuu, 4. 1 ct. 69, cT. 77 JIK
Vkpainu, 4. 3 ct. 38 3akony Ykpainu «IIpo
OXOPOHY HaBKOJIMIIHBOTO MPUPOAHOIO cepe-
JnoBuiay, 4. 3 cr. 4 3akony Ykpainu «lIpo
YTOM PO PO3MOLT IPOAYKIHii»'’ Ta iH.);

—  PO3NOPAOACAMUCH NPUPOOHUMU PeC)p-
camu, O000ymMuUMU BHACAIOOK CHEeYIAIbHO2O0
npupodoxopucmyeanus. Hampukian, mpaBo
PO3MOPSIHKATUCH MUCITUBCHKUMH TBapUHAMU,
no0ytuMu a60 HaOyTUMH B 1HIIMNA CIOCIO
y 3aKOHHOMY TIOPSIIIKY, 1 TOXOJaMH Bij iX pea-
Ji3arlii, mpaBo CaMOCTIHHO peai30ByBaTH IPO-
JTYKIIO TOMIOBaHHS (Y TOMY YHCII MHUCITHB-
cbKi Tpodei) abo 3aificHIOBaTH ii mepepoOKy
3a HAsSBHOCTI JOKYMEHTIB, IO 3aCBIAYYIOTH
3aKOHHICTH 1i HaOyTTs, Y TMOPSIAKY, BCTAHOB-
JeHoMy 3akoHopaBcTBoM (m. 3 4. 1 cr. 30,
4. 5 cr. 35 3akony VYkpainu «lIpo mMucius-
ChbKE TOCIMOJApCTBO Ta MOJIOBaHHS); MPaBO
PO3MOPSIHKATUCH 00’ €KTaMM  TBapUHHOTO
CBITY 1 BomHUMH Oiopecypcamu, J00yTUMHU
y TOPSZIKY, BCTAHOBJIEHOMY 3aKOHOM, 3aro-

TOBJICHOIO JCPEBUHOIO, & TAKOXK JIOXOJAMH BiJT

*TIpo TBapuHHHMIT CBIT : 3akoH YKpaiHH Bif
13 rpynus 2001 p. Ne 2894-111. Bioomocmi Bepxosnoi
Paou Yxpainu (BBP). 2002. Ne 14. Cr. 97.

7TIpo yroam mpo PO3MOALT HPOAYKIi : 3aKoH
Vkpainu Big 14 Bepecust 1999 p. Ne 1039-X1V. Bioo-
mocmi Bepxosnoi Paou Ykpainu (BBP). 1999. Ne 44.
Cr. 391.
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ix peamizamii (m. 2 4. 1 cT. 34 3akony Ykpa-
inn «IIpo pubHe rocnomapcTBo, MPOMHCIOBE
pubaIbCTBO Ta OXOPOHY BOJHUX OlopecypciBy,
n. 2 4. 1 ct. 33 3akony Ykpainu «IIpo TBapun-
HUi cBi™», . 3 4. 1 cT. 19, m. 3 u. 1 cT. 20,
. 3 4. 1 ct. 21 JIK VYkpainn) Toio;

— ompumysamu iOUKOOYB8AHHs NOHe-
CeHuUx eumpam, noe’sA3anux 3i cneyianb-
HUM NPUpOOOKOPUCMYBAHHAM, ) BUNAOKAX,
eécmanognenux 3akoHom. Hampuknaa: mpaBo
OTPUMYBATH BIAIIKOTYBaHHS BapTOCTI Oyni-
BeJIb, CIIOPY/ Ta IHIIOTO HEPYXOMOTO MaifHa,
SIK€ HAJICKUTh M Ha IMpaBi BIACHOCTI, y pasi
Nepexoay TIpaBa KOPUCTYBAaHHS MMCIIUB-
CbKUMHM YT1IISIMU BiJl HUX JIO IHIIUX KOPHUC-
tyBauiB (. 5 4. 1 ctr. 30 3akony Ykpainu
«IIpo MuCIMBCBKE TOCHOJAPCTBO Ta MOJIO-
BaHH»); IPAaBO OJep KaHHS KOMIIEeHcallii abo
KPEAUTHUX YW 1HIIMX MiNBr y pas3i ImpoBe-
JICHHS 3a BJAacH1 KOIUTH pOOIT 3 BIATBOPEHHS
BOJHUX OlopecypciB, 3A1MCHEHHS
e(eKTUBHHX 3aXO[iB II0JI0 iX OXOPOHHU TOIIO
(m. 549. 1 ct. 34 3akony Ykpainu «IIpo pubne
roCroJapcTBO, IPOMUCIOBE  pUOAIBCTBO
Ta OXOPOHY BOJHHUX OiopecypciB»); TpaBo
Ha KOMIICHCAIIII0 BUTPAT JICOKOPHCTyBauaM

THIIUX

MIPH BIIPOBAKEHHI HUMHU 3aXO0JIiB IIOAO PO3-
IIMPEHOTO BiATBOpeHHs JiciB (1. 1 4. 1 cT. 99
JIK VYkpainn) Toio.

Po3rsiHyTI TpaBOMOYHOCTI € OCHOBHUMU
3 Kareropii TpaBomifsHb. IX Tepenmik MoKHA
PO3IIUPHUTH 32 PaXyHOK (POPMYITFOBAHHS OKpe-
MHUX TIPaBOBUX MOXIIUBOCTEH 3a KOXKHUM
TUIIOM TMPHUPOIHHUX PECYpPCiB, LIJLIIO, TOTpPe-
6010 1 cocobamu BuKopucTaHHs. OnHakK, K
OyJl0 3a3HaYeHO HAMH BUIIE, BBAKAEMO II€
3aiiBUM, OCKUIBKH CYyTHICTb 1 3MICT TaKUX Ipa-
BOMOUYHOCTEH 3aJIUIIAThCS HE3MIHHUMU. Tomy
MIPU PO3KPUTTI 3MICTY MpaBa Ha KOPUCTYBAHHS
IPUPOAHUMHU 00’ €KTaMH HAPOIHOI BIACHOCTI
MPONIOHYEMO KOPHCTYBATUCh y3arajJbHCHUM
MEPeNIIKOM TPABOBUX MOXJIMBOCTEH, KU
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MU HaBeJM Ha 0a3i aHaji3y Ta CHHTE3Y I0JIO-
YKEHb HOPMATUBHO-TIPABOBUX aKTiB.

Pa3om 13 TuM, SIKIIO MPaBOAISHHSA OLIbII-
MEHII ~HaOyld OKpPEMOro HOPMATHBHOIO
3aKpituieHHs abo K JIOTIYHO BHUIUIMBAIOTH
3 TPAaBUJI Ta YMOB MPUPOIOKOPUCTYBAHHS, TO
NMpaBOBMMATaHHA, SIK TaKi, BIACYTHI y 3aKo-
Hax. [leBHI mpaBa y mpHUPOIOPECYPCHOMY
3aKOHOJABCTBI C(HOPMYIBOBaHI y Takuil CIo-
Ci0, 110 J03BOJISIE X BiTHECTH 0 IIiE€T TPyNH
IIPaBOMOYHOCTEH, OTHAK HABPAJ YU IX MOXKHA
BU3HATU CKJIAJIOBUMHU 3MICTy caMme JOCIi-
JUKYBaHOTO HaMM TpaBa. Hampukiaz, 3riIHO
31. 4 4. 1 ct. 43 BK VYkpainu BookopucTyBaui
MaroTh MPABO BUMAraTH BiJl BIaCHUKA BOJHOTO
00’ekTa a00 BOIOMPOBIAHOI CUCTEMH MIATPH-
MaHHSI HAJIEKHOI SKOCTI BOAM 32 YMOBAMH
BOJIOKOPUCTYBaHHS. 3a3Ha4eHa MPaBOBA MOXK-
JUBICTh CTOCYETHCS MUTAHb SIKOCTI TPHPOI-
HOTO PECYpCY, OTOUYIOUOTO JTIOAUHY 1 HEOOXiI-
HOTO IS 11 )KUTTE3a0€3MIeUeHHS, a HE TIPOLIECY
i ocoOmuMBOCTEH  TPUPOJOKOPUCTYBAHHS,
JIOCTYIly JI0 MPUPOAHMUX 00’ €KTIB s 3a0e3-
neyeHHs BiacHUX norped Tomro. Ha namry
JIYMKY, 1€ JIa€ 3MOTYy OLIbIIMM YHUHOM BiJ-
HecTH 3akpimieHy 1. 4 4. 1 ct. 43 BK Ykpaian
IIPAaBOMOYHICTH JI0 3MICTY MpaBa Ha Oe3revHe
JUTSL SKUTTS 1 310poB’st moBKiuts (cT. 50 Kon-
CTUTYLI] YKpaiHu).

VY 3B’s3Ky 13 IMM HarajaaemMo, 1o MpaBo-
BUMaraHHs € 3MICTOBHOIO CKJIQJJOBOI KOH-
KPETHOTO KOHCTUTYLIHHOro mpaBa. Tomy
BIJIMOBIHI MPaBOMOYHOCTI MatOTh OyTH CIIpsi-
MOBaHI Ha BUKOHaHHS HE OyJb-SKUX 00OB’s3-
KiB, a JIWIIE THX, IO Oe3mocepeaHiM YHHOM
MoB’si3aH1 13 Cy0’€KTUBHUM TIPAaBOM KOPHC-
TYBaHHsSI TPUPOAHUMH OO0’ €KTaMH HAPOTHOI
BiacHocTi. ToOTO 111 000B’A3KW TOBMHHI MaTH
MICII€ came TI0 BIJHOIICHHIO J0 HOCIS MpaBa.
VY [OpoTHIIe)KHOMY BHUIAJKYy T'POMAJSHUH HE
MaTHM€ aHi IOCTaTHIX MPaBOBUX ITiJICTaB, aHi
MMOBHOBAYXEHb JIOMAraTuch Bij IHIIUX OCi0O
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NIeBHOI TOBEAIHKH, a/PKEe 1€ MOpYIIyBaTuMe
BXKE iX KOHCTHUTYIIHHI (a TaKoX IIMBUIBbHI
Ta 1H111) npasa. J{o Toro , ciiJ BpaxoByBarH,
1110 Ha TICBHI [Tii YITOBHOBa)KEHI JIUIIIE CYy0’ EKTH
myOIiYHOT aIMIHICTpallii, TO/ IK BUMOTH IIPU-
BaTHUX OCI0 y TaKMX BUIIaJKaX HE MATUMYTh
IOPUIMYHOTO XapakTepy 1 He 3abe3rnedyBaTu-
MYTBCS IEPKABHUM TIPUMYCOM.

VY TakoMy pasi, Ha Hally TyMKY, JOLLIbEHO
BECTH MOBY NpO IOPHIWYHI OOOB’SI3KH, SIKi
KOpPECTIOHAYIOTh MPABOIISHHSAM, a TaKOXK SIKi
BUILJIMBAIOTh 3 IHIIMX YMOB IMPUPOJOKOPHUC-
TyBaHHS, 10 MPSMUM YMHOM BILIMBAIOTH Ha
peaizallito mpaBa Ha KOPUCTYBaHHS MPUPOJI-
HUMU 00’ €KTaMH HapoAHOi BiacHocTi. Hampu-
K, 1€ MOXYTh OyTH Taki 0008 ’s3Ku: He
Opatu TUIaTy 3a KOPUCTYBaHHS MPUPOTHUMH
pecypcaMu y MOPSJIKY 3arajlbHOro MpUpOO-
KOPHCTYBAaHHS; HE CTBOPIOBATH MEPEIIKOIN
y JOCTymi /0 HPHUPOAHUX OO0 €KTIB, SKIIO
1HIIe He mnepefdayeHo 3aKOHONABCTBOM; HE
PO3MOPSIKATUCH TPUPOAHUMHU PECYPCAMH,
3aKOHHO JMOOYyTHMH 1HIIMMH OCOOaMH Ta iH.
I 6ukonanus came makux ma ananoziunux im
0008 ’A3Kig, Ha HAIly IyMKY, Maioms Hpao

suUMazamu 2poOMaosiHu y KOHmMeKcmi peanizayii

npaea Ha KOPUCMy8aHHs npupooOHUMU 00 €K-
mamu npasa enachocmi Hapooy Ykpainu.

Ha BinMmiHy Bif mpaBOisSiHHS 1 PaBOBH-
MaraHfsi, NPaBOAOMATaHHS PEali3ylOThCs
MEepeBaXHO Y KOHTEKCTi CIHEIiaJIbHOTO MpPHU-
ponokopucTyBaHHA. Lle 3ymMOBI€HO THM, IO
3arajbHe NPUPOJOKOPUCTYBaHHS HE MOTpe-
Oye momnepeaHbOro MOTOKEeHHS, JIeriTUMAIlil
Toto. BOHO 3miiICHIOIOTECS BUTBHO (Y MEXax,
BCTAHOBJICHUX 3aKOHOM), CAMOCTIHHO, Oe301-
JaTHO, 0e3 HeoOXiHOCTI OTpUMaHHS J103BO-
JiB, IHIIUMU CJI0BaMH 0e3 000B’13KOBOI y4acTi
cy0’eKTiB myONiyHOI aAMiHICTpawii Ta 3Bep-
HeHHs 10 HuX. [Ilo & cTocyeThcst 3BepHEHHS
70 YHOBHOB@)XEHUX CYO’€KTIB 3 IHIIUX Tij-
CTaB, TO, SIK MM BKa3yBaJld BHILE, BOHO 3/IilC-
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HIOETBCS y TIOPSAKY peasizaiii iHIIOTro KOH-
CTUTYIIHHOTO TIpaBa TPOMAJSIH — HA 3aXHUCT
(a0 >k Take 3BEpHEHHS MOXE 3/1HCHIOBATUCH
BianmoBigHO 10 cT. 40 Koncrurytii Ykpainw,
sKa peraMeHTye TIPaBo Ha 3BEPHEHHs). Tomy,
Ha HAIlly JYMKY, Bey4H MOBY TIPO TPaBOIO-
MaraHHsl, CJIiJ1 pO3yMITH TIPaBOBI MOKJIUBOCTI,
AK1 HaJeXaTh TPOMAJsHAM 3 TPUBOAY CIie-
1aJbHOTO TPUPOJOKOPUCTYBaHHSI. Y CBOIO
4epry, MpaBa Ha il yHOBHOBa)KEHUX CyO €KTIB
MOKHA MOMIJIATA HAa OCHOBHI Ta JIOJATKOBI.
OcHoBHI Hanexarb yciM 0e3 BUHATKY KOpHC-
TyBa4daM MPUPOAHHUX 00’ EKTIB.

Jlo HUX HaJeXWUTh HAcaMIEPeN NpPaso
ompumamu 003601uU HA cneyiaibHe Npupooo-
kopucmyeéanns. IIpsMo BOHO He 3aKpiIuieHe
y 3aKOHaX, aje BUIUIMBAE 3 MOXKIMBOCTI CIie-
1aJJbHOTO TMPUPOAOKOPUCTYBAHHS Ha IiJ-
CTaBi JI03BOJIIB, sika Oyna chopMyaboBaHa
HAMHW BUINE y CTATTi. [HIIMMHA CII0BaMU, SIKIIO
ocoba Mae MpaBO KOPUCTYBAaTHCh MPUPOJ-
HUMH 00’ €KTaMH JIUIIE 32 YMOBU OTPUMaHHS
JI03BOJTY, TO BOYEBHU/Ib BOHA Ma€ TPaBO OTPH-
MaTH TaKWil J03BLI. Y CBOIO Yepry, JIOTTYHO
NPUITYCTUTH, IO MOPSA 3 Ha3BAHOK MOXKIIH-
BICTIO TIOBMHHA MAaTH MICIIE 1 PAaBOMOYHICTh
npununumu ma/abo awynoeamu 0it0 0036071y
(. 1 4.2 ct. 55 BK Vkpainy, . 1 4. 1 ct. 78 JIK
Vkpainu, a63. 2 4. 7 cr. 4! 3akoHy YkpaiHu
«IIpo no3BUIBHY cucTeMy y cdepi rocrnoaap-
ChKOI JisbHOCTI»'®, m. 2 4. 1 c1. 19 3akony
VYkpainu «lIpo TBapuHHMIA CBIT» Ta iH.). OMHAK
HE BC1 MPUPOJIOPECYPCHI HOPMATUBHO-IIPABOBI
aKTH TiepeaoavyaroTh 1i.

Ha namy nymKy, BiACYyTHICTH HOpMa-
TUBHO 3aKPIIUIEHOI MOXJIMBOCTI JOOPOBUIBHO
BIZIMOBUTHUCH BiJ IOIANBINOr0 CHEIiaIbHOIO
MPUPOIOKOPUCTYBAHHSI Ta aHYITIOBaTH a0o

8 TIpo mo3BijbHY cucTemy y cbepi rocmomap-
ChKOi JisuIbHOCTI : 3akoH YkpaiHuW BiJg 6 BepecHs
2005 p. Ne 2806-1V. Bioomocmi Bepxoenoi Paou Yrpa-
inu (BBP). 2005. Ne 48. Cr. 483.
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NPUMTUHUTH 110 JO3BOJY IIOHAWMEHIIIE Mopy-
IIy€ OCHOBOIIOJIOXKHE TIPABO JIFOAMHH Ha BUOIP
npodgecii Ta poay TpyIOBOI isIIBHOCTI, IEPEI-
Oadene ct. 43 Koucrutymii Ykpainu, a Haii-
OlnpIIe — MOpYIIye HOro mpaBa: Ha CBOOOMY
Ta ocobucty HenoropkaHHicth (cT. 29 Komn-
CTUTYIIi YKpaiHM), OCKUTbKH OOMEXY€e HOTO
Y MOXIUBOCTSX BUIBHO PO3MOPSIKATUCH
CBOIM JKUTTSIM, MalOyTHIM, AO3BULISAM, 0OU-
patd BHI JISUTBHOCTI Ta BIIMOYUHKY TOIIIO;
Ha CcBOOOMY CBITONIALY 1 BIPOCIOBIAAHHS
(ct. 35 Koncturymii YkpaiHu), OCKIJIbKHA I'pO-
MaJITHUH MOX€ 3MIHHUTH 1] BIUIUBOM TIE€BHUX
0o0CTaBHH CBOi MOTJISAIN, CBITOIISI, BipOCIIO-
BI/IaHHS, BIIMOBIAHO J0 SIKMX 3allepeuy€eThCs
abo 3acy[KyeTbCcsl 3IIHCHEHHS OKPEMHX
BUJIB CHELIAJbHOTO MPUPOIOKOPUCTYBAHHS
(pubanbcTBO, MOMOBaHHA TOIIO). Hanpukiazn,
monuHa (K QizugHa ocoba, ¢izuyHa Oco-
Oa-miampueMenb abo SK OAMH 13 3aCHOBHU-
KIB IOPUIUYHOI 0COOM) MOXKE CTaTh BEraHoOM,
3aXMCHUKOM MpaB TBApUH ab0 K MPOCTO 3Mi-
HUTH BHUJ TOCIOIAPCHKOI/TPYIOBOI AisUTBHO-
CTl, BHACJIJIOK YOTO YMHHHUHN JI03B1J BTPATUTH
CEeHC, CyNepeynTHMe HOBOMY OaueHHIO CBITY,
HOBUM IUTAHAM Ha MalOyTHE, CTHUJIIO TOBE-
JIHKH, HampsiMKaM T[IOJAJIbIIOT JISUIBHOCTI
touio. Tomy BBaxkaeMo, 110 HEOOXiIHO 3aKpi-
MMUTHU B yCIX IPUPOOPECYPCHUX HOPMATHBHO-
MPaBOBUX aKTaX, SIKI PEryliOIOTh BITHOCHUHU
CTELiaTbHOTO MPHUPOJOKOPUCTYBAHHS, MOX-
JUBICTh TPUIIMHEHHS/aHYIIOBAaHHS JO3BOIY
Ha MiJIcTaBl TOOPOBUIBHOI 3asBH 0COOHU, SIKIH
TaKWi TOKyMEHT BHJIAHO.
IIlo crocyernes
pIIIEHHS] PO BIIMOBY y BHJaul, PO aHYJIO-
BaHHS a0o0 IHINE pillleHHS CYO’€KTiB MyOuiy-
HOT aAMiHICTpamii momo JineHsii, J03BOIy
YU 1HIIOTO JIOKYMEHTa JO03BUIBHOTO Xapak-

npaBa  OCKapXKUTH

TEpy, TO BOHO, HA HAIlly JYMKY, HE HaJIC)KUTh
710 TIPAaBOBUX MOXKIIMBOCTEH 3 KOPHUCTYBaHHS
MPUPOIHUMHU 00’ €KTaMH HAPOAHOI BIACHOCTI,

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/21
WWW.UNI-GOETTINGEN.DE/REOS

Content of the civil right to use natural items of property...

OCKIIBKH OCKapKEHHS TAKUX PIllIEHb € OTHUM
31 cmoco0iB 3axuWCTy TpaB 1 mepemdadeHe
ct. 55 Koncrurymii Ykpainu. Tomy nana mpa-
BOBa MOKJIMBICTh HAJICKUTh JO 3MICTY KOH-
CTUTYIIHHOTO MpaBa TPOMAJISTH Ha 3aXHUCT.

JonaTkoBi npaBa Ha Jii yTOBHOBaKEHHUX
Cy0’€KTiB BapilOIOThCSA Ta MOXKYTh HalleXKaTh
KOpPHCTyBa4aM MEBHHUX PI3HOBU/IB IPUPOIHUX
pecypciB (Hampukiaa, TUIBKH KOPUCTyBadyam
BOJHHUX OiopecypciB, JHIIE KOPUCTyBauam
MUCJIHBCHKUX YTiAb TOmIO). [lo HUX MOXHA
BIJIHECTH TaKli: 1) npaso na odepoicanms Kom
0l CneyianbHo20  NpUpoOOOKOPUCIYBAHHS,
HANPUKIIAJ, U1 T0O0yBaHHS (BHIJIOBY) BOJHUX
6iopecypciB (4. 4 ct. 30 3akony Ykpainu «IIpo
pulHE TrocrmonapcTBO, MPOMUCIOBE PHOANb-
CTBO Ta OXOpPOHY BOJHHX O10pecypciB»);
2) npago Ha yyacmo 6 ayKyioHi ujooo ompu-
MauHsa npasea Ha cneyianvbhe NpupooOKopuc-
MYy8aHHs, HAPUKIIAM, TIOAO0 TPONAXy CIEIli-
QIBHUX JIO3BOJIIB HA KOPUCTYBaHHS HaJpaMu
(ct. 16 KYnH); 3) npaso na yknaoenns dooeo-
80pi6 3 Memoro Habymms npasa CneyialbHo2o
NPUPOOOKPUCTNYBAHHA, HATPUKIIAJ, IMpaB Ha
BUKOPHCTAHHSI BOAHUX OiopecypciB y pubo-
TOCIIOIAPChKUX BOJHUX 00 €KTax, BUKOPH-
CTaHHS MUCITUBCHKUX yTib (4. 8 cT. 30 3akony
VYkpainu «IIpo pubHe rocrnogapcTBo, MpOMIC-
JoBe puOaILCTBO Ta OXOPOHY BOIHUX Oilope-
cypciB», cT. 21, u. 1 ct. 22 3akoHy Ykpainu
«IIpo MHCIMBCHKE TOCHOAAPCTBO Ta TOJIO-
BaHHS») TOIIIO.

BucnoBknu

Buxozasiun 3 BHKIJIAJEHOTO, MOXEMO Iij-
CYMyBaTH, III0 3MICT IpaBa Ha KOPUCTYBaHHS
NPUPOTHUMHU 00’€KTaMH TIpaBa BIACHOCTI
Hapoay YKpaiHu CKJIaJaioTh TPU IPYIH IIPaBO-
MOYHOCTEH, KOXKHA 3 SIKUX Ma€ BIACHY CIIEIH-
¢iky: mpaBo Ha BJIaCHI Jii MOXKE peasli3oByBa-
TUCH y MOPSIJIKY 3arajibHOTO Ta CIIELiaJIbHOTO
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IPUPOIOKOPUCTYBAHHS 1 Tependadae mepesik
MPaBOBUX MOYKJIMBOCTEH TPOMAJISH, TOB’s3a-
HUX 3 BUKOPHUCTAHHSIM TIPHPOJHHUX PECYPCIB
Ha BHU3HAUCHMX 3aKOHOM YMOBax, pO3IOps-
JDKEHHSM TOOYTUMHU PECypcaMu Ta B OKPEMHUX
BHITAJIKaX BiIIKOAYBaHHSM TOHECEHHX 3 MPH-
BOAY TPHUPOJOKOPUCTYBAHHS BUTpAT; IPABO
Ha 4yXi Jii 1oJisrae TOJIOBHUM YHUHOM JIUIIIE
B OJIHII MOXKJIMBOCTI — BHUMArarud BiJ 1HIINX
0ci0 BUKOHYBAaTH BJIacHI 00OB’SI3KH, SIKI Tepe-
BKHO KOPECHOHIYIOTh MPABOISHHIM Ta BiJI
SIKUX 3aJICKUTh MOXIIMBICTH X peasi3aii,
IIPaBO Ha J[11 YIIOBHOBAKEHUX CYO’€KTIB peasi-
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3YETHCSI Y TIOPSAKY CIEIIaIbHOTO TIPUPOIOKO-
PUCTYBaHHS Ta BKJIIOYA€ OCHOBHI 1 JIOMaTKOBI
MPaBOBI MOXKIIUBOCTI TPOMAsH, fKI Tepe-
Ba)KHO TTOB’s13aH1 3 JICTITUMAITIEI0 TIPUPOJIOKO-
puctyBaHHs. J[ns migBUIIeHHS €PEeKTUBHOCTI
peamizamii mpaBa Ha KOPUCTYBaHHS MPHPOI-
HUMHU 00’€KTaMH TIpaBa BIACHOCTI HApOIy, HA
HaIlly TyMKY, HeOOX1THO 3aKpilTUTH Ha HOpMa-
TUBHOMY PIBHI HOTO 3MICT, KEPYIOYHChH 3aIpo-
MOHOBAaHMM HaMH BHIIE I1JIXO0M, B OCHOBY
SIKOTO TIOKJIAJIEHO PE3YJIbTaTH aHali3y HayKo-
BUX Ta HOPMaTHUBHO-TIPABOBUX JKEPEI.
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Thearticleisdevotedtoinvestigation ofunfaircompetition’s formstypical onthe pharmaceutical
market from the light of legislation, enacting unfair competition acts, and analysis of such acts by
Ukrainian and foreign scholars and experts in various fields.

It is specified that monopoly activity and unfair competition are a complex of illegal actions
leading to limited market access, its segmentation, misleading of consumers etc. The legal
approaches concerning the legislative enactment of the definition of unfair competition concept
are analyzed.

The article enlightens the classification of unfair competition acts, defined in international
and national legislations: the Paris Convention for the Protection of Industrial Property, the Model
Provisions on Protection against Unfair Competition and the Law of Ukraine On Protection
against Unfair Competition.

The distribution of unfair competition forms on the pharmaceutical market is given through
comparison with fair competition forms, where the latter include: profit increase from the medicines
sales; new drugs development; original medicines patenting; production of generics. It is noted
that unfair competition forms presuppose the following: abuse of a monopoly dominating position
on the market; production and sale of counterfeit, counterfactive and substandard medicines;
illegal drugs trafficking; application of comparative advertising, etc.

The author accentuates on the indefinite unfair competition form — parallel imports with
a lack of legislative framework. In addition, the author outlines the forms of unfair competition
on the pharmaceutical market typical in case of the legislation violation in the area of intellectual
property.

The abovementioned analysis of the material gives a rise to defining the concept of unfair
competition on the pharmaceutical market.
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Beryn

CrpiMkuii  po3BUTOK  (hapMareBTUYHOL
rajysl CTUMYJIO€ (hapMarieBTUUHI KOMITaHIi
Ha po3poOKy, BUIYCK Ta MPOAaX IHHOBAIliH-
HUX JIKapchkux 3aco0iB. [Ipore BimmoimHi
IPOLECH CYNTPOBOIKYIOTHCS IIpobIeMamu, 110
BHHUKAIOTH 1 301TBITYIOTHCS 3 KOYKHIM POKOM.
Y 2021 poui cBiTOBa CTarucTuka, 3i0paHa
3 1H(opMaLIHHUX JHKEPEIT Ta aHATITHYHUX 3BI-
TiB, CBITYUTH PO HASIBHI TCH/ICHIIIT Ta pU3HKH,
o 0e3mnocepelHbO CTOCYIOThCS  (hapmarie-
BTUYHOI rajy3l (3pOCTaHHS ILIH Ha JIIKAPChKI
3acobu (mopoky Ha 10%), oOMekeHui JoCTy
70 JTIKapChKUX 3ac001B, 3MCHIIECHHS TOMUTY
Ha pELENTypHI JIIKapChbKi 3aco0M, BHOIpKOBa
MOCTaBKa BakKLIMH TPOTH KOPOHABIpyCHOT
iH(ekmii Tomo). Cepen (axiBiiB mepeBaxae
JIyMKa TIPO HasBHICTh TOTUYHOI 10 (apmarie-
BTUYHOI Tajy3i nmpoliemMu — HeToOpOCOBICHOT
KOHKYPEHIIii, s’Ika HETaTUBHO BIUIMBA€E Ha €KO-
HOMIYHI1 IOKa3HUKHU KPaiH, 370pOB’s CIIOKHUBA-
YiB JKapChKUX 3aC001B, MIKOAWUTH PEMyTaiii
(hapmaneBTHYHNX BUPOOHUKIB TOMIO.

[lutanHss BHUBYEHHS  HEJOOPOCOBICHOI
KOHKYpEHIIii Ta aHami3 ii GopMm mposiBy HEo-
JTHOPA30BO CTaBalM HPEAMETOM OOroBO-
peHHsl 0aratbox 1HO3eMHHUX (haxiBLIB Ta BUe-
HUX-TIPAaBHUKIB YKpainu, 30Kkpema JleH30H
I[I.M., I'macroy JI. JIxk., Jxypuncekum O.O.,
JIsBoBOM B.1O., Koctuporw A.H., llepmene-
BuueM [.OD. [Ipore, He3Ba)karOUM Ha YMCIICHHI
HaIpaIoBaHHSI OKPECIEHOT TPOoOIEeMaTUKN
y IUIOIMIMHAX aHTUMOHOIOJBHOTO, TOCIoAap-
CBKOTO, IMBUIHHOTO TpaBa 1 MpaBa IHTEJEK-
TyaJbHOI BIACHOCTI, B TOMY YHCII 1 B pO3pi3i
€KOHOMIYHOI HayKh — y CYKyHHOCTI (popmu
MpOsIBy HETOOPOCOBICHOI KOHKYpPEHIIil, SKi
MaloTh MicIle y (papMaleBTUYHIN Tamy3i Ta Ha
PUHKY JIIKQpChKHUX 3ac001B, HE OyJU JeTaJIbHO
pPO3DISIHYTI Ta TMOTPEOYyIOTh, BIAIOBIIHO,
MOTPeOYIOTh MOJANBIIIOTO AHATI3Y.
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MeToro cTarTi € JOCIIDKEHHS 1 BU3HAYCHHS
¢dopM mposiBY HETOOPOCOBICHOI KOHKYpEHLL,
SKI BUHHMKAIOTh Ha PUHKY JIKAapCHKUX 3acO0IB,
a TakoX ()OpMYBaHHS TIOHSTTS HEITOOPOCOBICHOT
KOHKYPEHITi{ BIATIOBITHO 0 O3HAYESHKX il ITPOSIBIB.

Bukian ocHOBHOIO matepiany

Ha cnymine nepexonanus ¢axisis y cdepi
oxopon#u 310poB’s [I.M. Jlenson, mis gpapma-
[IEBTUYHOI TaTy31 XapakTepHa He JTUIIEe EKOHO-
MIiYHa CKJIaJIOBa YACTHHA, & i HETUIIOBH TIepe-
TUH PETYJIIOBaHHS MPaBOM IHTENEKTyalbHOT
BJIACHOCTI 1 AHTHUMOHONOJBHUM 3aKOHOaB-
crBom'. Tak, y marepianax BcecBiTHbOI opra-
Hizamii iHTenekTyanbHoi BimacHocTi (BOIB)
HaroJIoOUIeHo, 10 BAXJIMUBY POJib Y (apmarie-
BTUYHIM ramy3i BIiJIrpa€ aHTUMOHOIIOJIbHE
3aKOHOJIAaBCTBO, sIKE 3a0e3Me4yye CTBOPEHHS
KOHKYPEHTHHX PUHKOBHX BiJTHOCHH.

Ha norounuii MmomeHnT (oco0nuBo Oepyuu
JI0O yBaru BaKKY CITiIEMIOJIOTIYHY CHUTYaIlifo
y CBITi, CHPUYMHEHOI BHACTIOK MOIIUPEHHS
kopoHaBipycHoi iHdpekiii SARS-CoV-2, Bino-
Moi sik COVID-19) puHOK JikapchKux 3ac00iB,
10 € CKJIaJ0BOI0 (papMalleBTUYHOTO PHUHKY,
Oe33amepeyHo € HaWMoTYXHIIKUM ¢uiarma-
HOM y cepi 0XopoHH 310poB’si. MiKHAPO/IHI
bapmaneBTuyHi Jigepu (10 npukiamgy, «Pomn
(Roche), «Homapric» (Novartis), «Canodi»
(Sanofi) Ta 1HII) HAMAralTHCS 3a0BOJIBHSITH
noTpeOu CIOKMBaUiB 1 3apa3oM 3a0e3MeuyoTh

' Danzon P. M. Competition and Antitrust Issues
in the Pharmaceutical Industry. CRC America Latina-
Centro Regional de Competencia para Amer-
ica Latina. Final Report. 2014. P. 3. URL: https://
faculty.wharton.upenn.edu/wp-content/uploads/2017/
06/Competition-and-Antitrust-Issues-in-the-Pharma-
ceutical-IndustryFinal7.2.14.pdf.

2 TloBbIlIEHHE JTOCTYITHOCTH MEAMIMHCKAX TEX-
Honoruid u wuHHOBanmui. Ha cThike 3apaBOOXpaHe-
HUsI, UHTEIUIEKTYyalIbHOM COOCTBEHHOCTH M TOPTOBIIH.
Ilybnuxayua BOHUC. Ne 628R. 2013. C. 53.
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BUTOTOBJICHHS 1 peaii3allilo iHHOBAI[iHHUX
JTKapchKUX 3ac00iB. 30Kkpema, TocTpa morpeda
y MacoOBI{ BaKIUHAIIIT 3a/J1s1 IPULITBUIIIEHHS
3a0e3MeYeHHs] KOJIGKTUBHOTO CTIMKOTO iMYy-
HITETy BiJ KOpPOHaBIpyCHOI 1H(eKwii, CTH-
MYJII0€ (papMalleBTUYHI KOMITaHIi MpaltoBaTh
B noBHYy cwiry. CTBOpeHI BaKkIMHU BiJl BiJO-
MuX (hapMaleBTUYHUX BUPOOHUKIB («AcTpa-
3eneka» (AstraZeneca), «Ildaitzep» (Pfizer),
«Monepna» (Moderna), «CinoBak» (Sinovac)
TOLIO) 3MaraloThCs 3a MPaBO CTaTH Haledek-
TUBHIIIMMH, OJHAK JOTENep KOIEH 3asiBie-
HUH JIIKApCHKHA 3aCi0, 110 MO3UIIOHYEThCS K
«BAKIMHA ITPOTH KOPOHABIPYCY», HE 3aBEPIIINB
ocTaHHi# erar (¢azy) KIIHIYHUX JTOCIIIKEHb.
Biarak, OKpiM «BHYTPIIIHIX» PHU3HUKIB Yy
BUPOOHMIITBI, I1I0 MOXYTh OyTH 3yMOBJIEHI y TIPO-
LIECl CTBOPEHHSI 1 MOAANBIIOTO KUTTEBOTO LIUKITY
BUITYCKY JTIKAPCHKUX 3aCO01B, MAIOTh MICIIE 1 «30B-
HIIITHI», JI0 SKUX MU MOYKEMO BITHECTH HEBIUHHY
KOHKYpPEHTHY OOpoThOy MK THMH Xk (hapmarie-
BTUYHUMH BUPOOHHKAMHU 32 MOXIIMBICTH MOHO-
TOJTI3aLLi] PHHKY JIKapChKHX 3aC001B.
[Tinkpecnaumo, 1o de jure MOHOIIOINIS HE
3a0opoHeHa, ane de facto 3a00pOHEHO 3JIOB-
KMBATU JIOMIHYFOUUM CTAHOBHIIEM Ha PUHKY,
SKUM  TIOCITYTOBYIOTbCSI BEJIMKI KOMMaHil
3 BJIAQCHUM BIUIMBOM, IO OE3MEPEeYHO IIKO-
JUTHh KOHKYPCHTHUM BigHOCHWHaM. BogHouac
SIK 1 MOHOIIOJIICTUYHY AisUIbHICTD, TaK 1 HEJO-
OpOCOBICHY KOHKYPEHIII0 MOKEMO O3HAYUTH
SK CYKYIHICTb NMPOTUIPABHUX MAiH, 10 CTae
MPUYUHOI0 OOMEKEHOTO JOCTYIy Ha PHUHOK,
pO3MOAITYy pHHKA, BBEICHHS CIIOKHBauiB
B oMaHny Toio. Ha cnymny nymky O.0O. Jxy-
PUHCHKOTO, MOHOIIOJIbHE CTAaHOBHILE 1 HEHO-
OpocoBicHAa KOHKYPEHIIisl CKJIaJaloTh OCHOBY
JIBOX 1HCTHUTYTIB, AKi B IOETHAHHI PETYIIOIOThH
BiJHOCUHHU y cepi KOHKypeHIii®. BiamosiaHo

3 Ikypuncbkuit O.0. 3axuct Big HemoOpOCOBic-
HOT KOHKYpEeHLIi (LMBUIbHO-TIPABOBHI aCIeKT) : JIUC. ...
kauz. opua. Hayk : 12.00.03. K., 2010. C. 40.
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JI0 JIETajJbHOTO BU3HAYEHHSI HEJOOPOCOBICHOT
KOHKYPEHIIi1, 3aKpirieHoro B 4. 1. cT. 1 3akony
VYkpainn «[Ipo 3axuct Big Hem0OpOCOBICHOI
KOHKYPEHIIii», a came «HeIoOpOCOBICHOO
KOHKYpEHII€I0 € Oyab-siki Aii y KOHKYpEH-
1ii, 110 cynepeyarb TOPrOBUM Ta 1HIIUM Yec-
HUM 3BHYasIM Yy TOCHOAAPCHKIN MISUTBHOCTIM?,
3a3HAYMMO, 1110 HaBeJeHa HopMma € BimoOpa-
JKEHHsIM BU3HaueHHs 3 [lapu3pkoi KOHBEHIIii
PO OXOPOHY MPOMHUCIIOBOI BIACHOCTI (ami —
[Tapu3pka KOHBEHITIS).

Bapro Big3HAUUTH AEsKi MPABOBI MO3UITT
CTOCOBHO 3aKOHO/aBYOTO 3aKPIIUICHHS BU3HA-
YeHHs TMOHATTA «HEIOOPOCOBICHOI KOHKY-
penuii». Tak, O.0. [XKypuHCbKUN BKa3zye Ha
MO3UTHUBHUN AacleKT MIMPOKOTO BHU3HAUYEHHS
HEeI0OpPOCOBICHOI KOHKYPEHIii, SKHH Ipo-
SIBTISIETBCSL Y MOJKIIMBOCTI «OXOIUTH JaHOIO
KaTeropiero Oynb-sKi 1ii, 0 MOPYIIYIOTh TOP-
TOBi 3BWYAi, K Ti, 10 3a(iKCOBaH1 Y YUHHOMY
3aKOHO/IABCTBI, TaK 1 Ti, 1[0 HE B1I0Opa’KeHI
y HOPMaTHBHO-TIPABOBUX aKTax, aje IMopy-
IIEHHSM BUKOPHCTOBYBAaHHMX Cy0’€KTaMu Iij-
NPUEMHULIBKOT  TISTBHOCTI  He(OpMaIbHUX
HOPM Ta MPaBHUJI B3aEMOBITHOCHH Y BiJIOBII-
HOMY CETMEHTI pUHKY»".

Ha Touky 30py B.}O. JIsBOBa, pi3HI Teo-
PETHYHI MiAXOAU 10 BH3HAYECHHS HEAOOPO-
COBICHOT KOHKYpEHIIil 3a3BMYail MepeTHnHa-
IOThCS 3 JICTaJIbHUM BHU3HAUCHHSIM®, 30Kpema,
MU TIOTO/PKYEMOCh 3 KOHIICTIIIEI0 BUe-
HOTO B TOMY, IO PO3KPUTTS OCOOITMBOCTEM

“TIpo 3axucT Big HETOOPOCOBICHOI KOHKYPEH-
mii : 3akoH Ykpainu Binm 07.06.1996 p. Ne 236/96-BP.
Bioomocmi Bepxoenoi Paou Ykpainu, 1996 p. Ne 36.
crarrs 164.

5> xypuncbkuit O.0. 3axuct Big HeToOpocoBic-
HOI KOHKYpeHIIi{ (IMBIIbHO-IIPABOBUI ACHEKT) : AUC. ...
kauz. oopun. Hayk : 12.00.03. Kuis, 2010. C. 40.

¢JIsBoB B.JO. HenobpocoBicHa KOHKYpEHIIist
1010 O00’€KTIB MPOMHUCIIOBOi BJIACHOCTI: TOCHOAAp-
CBKO-TIPAaBOBHI aCIEKT : JUC. ... KaHJ. IOpPHI. HayK :
12.00.04. Kuis, 2018. C. 63.
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HeZ00pOCOBICHOT KOHKYPEHIIil 3aJIe)KUTh BiJl
cthepu ii 3acTocyBaHHS, TOOTO 3aXUCTy Bij
HET0OpPOCOBICHOT KOHKYpPEHIIi B KOHKpET-
Hill ranysi, B HAIIOMY BUMAIKy — II€ PHHOK
J1KapChbKHM 3ac001B, MUTAHHS 3aXUCTY SAKOTO
MOJKHA BUPIIIATH 5K Yepe3 MPU3MY aHTHMO-
HOTIOJIBHOTO 3aKOHOJAaBCTBAa, 3aKOHO/IABCTBA
3 1HTEJEKTyaJbHOI BIIACHOCTI, TaK 1 1HIIOTO,
K€ € JIOTUYHUM 13 PETYIIOBAaHHSM PUHKY
JTiKapChKHUX 3aC001B.

HeoOximHO 3a3HA4WTH, 110 PI3HY KIIACH-
¢ikaiiro akTiB HEJOOPOCOBICHOI KOHKYpEH-
il TPOMUCAHO B BIATMOBIIHUX MIKHAPOTHUX
1 HAITIOHAJIFHUX 3aKOHO/IaBYMX aKTax, HAMPH-
kiaaa: y 1. 3 ct. 10 bis ITapu3pkoi KOHBEHIIIi',
CT.CT. 2-6 THUMOBUX MOJOXKEHB MPO 3aXUCT Bif
HEe00pOCOBICHOT KOHKYpeHIii® (1ami — Tunosi
MOJIOKEHHS), TaBax 2-4 3akoHy YKpaiHu
«IIpo 3axucT Big HEMOOPOCOBICHOI KOHKYPEH-
wii»’ Tomo.

Mix 1HIIMM Tepeik akTiB HemoOpoco-
BiCHOT KOHKypeHIii B Ilapu3bkiii KOHBEHIIii
He € BuyepnHUM. Ha BiMiHY BiJ KOHBEHIi,
TumoBi TONOXKEHHS MICTATh PO3TOPHYTHIA
TIEpesTiK aKTIB HEA0OPOCOBICHOT KOHKYPEHIIIi,
SK1 MOXYTh OyTH BUMHEH1 He JIMIIE O B1JHO-
HICHHIO JI0 1HIINX KOHKYPEHTIB, a i CTAHOBUTH
3arpo3y Ui CIIO)KUBadiB.

3rigHo 3 momsiaoM nocminauka O.0. JIxy-
PUHCBKOTO, «aKT KOHKYPEHINI OJHOYaCHO
ABISiE COOOI0 TPABOMOPYIICHHS Yy Tramysi
IHTENEKTyalbHUX IpaB  TOCIOJAPIOI0YOr0
cy0’ekta (Ha TOProBelbHY MapKy, KOMep-

" Tlapu3bKka KOHBEHILSI TIPO OXOPOHY MPOMHCIIO-
Boi BiacHocTi Bix 20 Oepe3ns 1883 poky. Ogiyitinui
6eb-caiim Bepxosnoi Paou Yxpainu. URL: https://
zakon.rada.gov.ua/laws/show/995 123#Text.

¥ TUIOBBIE MOJIOKEHNUSI O 3aIUTE OT HeJ0OPOCOBe-
ctHol konkypenuuu. BOUC. XKenesa. 1997. 71 c.

°TIpo 3axucT Big HETOOPOCOBICHOT KOHKYPEH-
uii : 3akon Ykpainu Bin 07.06.1996 p. Ne 236/96-BP.
Bioomocmi Bepxoenoi Paou Ykpainu, 1996 p. Ne 36.
crarts 164.
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ililHe HallMEHYBaHHS, MPOMHUCIOBHHA 3pa30K
9M KOMEpIiiHy TaeMHUI0)»'’. 3Bakaroun
Ha Te, IO 3arajbHUM 3aKOHOMABYMM ITOJIII
aKTIB HEIOOpPOCOBICHOI KOHKYypeHIii 00’€n-
HY€ TIeBHI BHJU IPaBONOPYILIEHb, SIKI € TUMHU
X (opMaMu TPOSIBY HEAOOPOCOBICHOT KOHKY-
peHi1lii, a came: HelpaBOMipHE BUKOPUCTAHHS
TJIOBO1 permyTarlii cy0’ekTa TOCToJaprOBaHHs
(rmaBa 2); CTBOpPEHHS MEPEIIKO CyO €KTam
TOCIOAAPIOBAaHHs y TpOIeci KOHKYpEeHIl
Ta JOCSATHEHHS HETIPAaBOMIPHUX TIepeBar y KOH-
KypeHuii (rmaBa 3); HernpaBoMipHe 30UpaHHS,
PO3TOJIOMICHHS Ta BUKOPUCTAHHS KOMEPIIIHOT
taemuuii (raBa 4)''. Tomy, Ha Hall TOTJIS,
JOLIJIBHO ~ CHUCTEMAaTu3yBaTH IMOJLI  aKTiB
HE0OPOCOBICHOT KOHKYPEHIIII Ha MiACTaBi iX
BUHUKHEHHS 1 (hOpM MpOSABY HA PUHKY JIKap-
CBKHX 3aC001B.

AHanizyloud KOMIUIEKCHHM TeopeTHud-
HUW Oa3uc moao0 BW3HAYEHHS (OpM HEIo-
OpOCOBICHOI ~ KOHKYpEHIIli, TMpUTaMaHHUX
PUHKY JIIKAPCHKMX 3ac00iB, Bi3HAYUMO, IO
IOPUCTHU-TIPAKTUKA MArO4YW BJIACHI HaITparlro-
BaHHS, 3/11CHUIIN PO3MOALIT Yepe3 MOPIBHAHHS
3 10OpocoBiCHUMH (DOpMaMK KOHKYPEHIIIi:

JlobpocosicHi:

1) 301IbIIEHHS YaCTKU MPUOYTKY BiJl MPO-
Ty JTIKapChbKUX 3aC00i1B;

2) po3poOKa HOBUX JIKapChKUX 3aCO01B;

3) maTeHTyBaHHS OpHUTIHAJIBHUX JIKap-
CBHKHX 3aCc00iB;

4) BUpOOHMLITBO ~ TE€HEPUYHUX  JIIKap-
ChKHX 3aco0iB (reHepukiB). Ha mepexkonanus
A.H. Koctupu, B moeaHaHHI ABOX KaTeropiu,
HalpHUKIaJ, peecTpauii TOProBeabHOI MapKu

10 Ixypurceskuii O.0. 3axucT Big HeT0OpOCoBic-
HOI KOHKYpeHIIi{ (IMBIIbHO-IIPABOBUI ACHEKT) : AUC. ...
kauz. oopun. Hayk : 12.00.03. Kuis, 2010. C. 56.

"'TIpo 3axuct Bijg HETOOPOCOBICHOI KOHKYpCH-
uii : 3akoH Ykpainu Bixg 07.06.1996 p. Ne 236/96-BP.
Bidomocmi Bepxoenoi Paou Ykpainu, 1996 p. Ne 36.
crarts 164.
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JUIs TeHEepHKa, KOMIaHIs-BUPOOHUK 301bIIye
CBOIO YaCTKy Ha PHHKY 3a PaXyHOK BKJIQJICHHS
KOIITIB B 1HTEJIEKTyaJIbHy BJIACHICTb, IO
30UIBIIATHh PO3PI3HSIBHY 3/aTHICTH TaKOMY
reHepUIHOMY 3aco0y'?.

Heoobpocosicni:

1) 370BXHMBaHHS MOHOMOJBHUM JIOMiHY-
IOYMM CTAaHOBUIIIEM Ha PUHKY;

2) BUpOOHHULTBO Ta Mpojax (anbcudiko-
BaHMX, KOHTpaakTHUX Ta CyOCTaHAAPTHUX
JTIKapChKUX 3aCc00i1B;

3) mapa3uTyBaHHsS Ha IMIDKI Ta IMEHI
BiZIOMO1 TOPTOBEJILHOT MapKH 1 3arajioM BUPOO-
HUKa,;

4) He3aKOHHUIT 00Ir TIKapChKHX 3aC00iB';

5) mpomaxk 61070T1YHO aKTUBHUX JT00ABOK
(BAliB) Ta iX BB i BUIJISIOM JTIKAPCHKUX
3aco0iB (yMOBYYBaHHS MIiHCHOI (hapmakosio-
TIYHOI i1 TAKUX MPOIYKTIB);

6) 3aCTOCYBaHHS HOPIBHSUIBHOI pEKIaMU;

7) oMHHaHHA Ta/ab0 HEJOTPUMAHHS YMOB
BUTOTOBJICHHS, PeeECTpallii, peamisarii Jikap-
CHKHX 3aCc001B y BIAMOBITHOCTI JO MI>KHAPOI-
HUX CTAHJAPTIB: HAJIEKHOI KJIIHIYHOI Mpak-
tuku (aHr1. Good Clinical Practice, GCP),
HaJIeXKHOI BUPOOHNYOT MpakTUkH (aHri. Good
Manufacture Practice, GMP) tomo. Jlopeuno
BKa3arH, 0 B YKpaiHi 3a3Ha4eHi IpaBuIia MiXk-
HapOAHOI CTaHAApTHU3allli BTIICHI Yy BUIVISAAL
TaKuX HACTAaHOB B OHOBJICHIA pemaKIlii:
1) HacranoBa CT-H MO3Y 42-5.2:2020
«Jlikapcbki  3acobu. IlpuHIMIM HaneXHOT
MPAKTUKU JUCTPUOYIIT MIFOUUX PEUOBUH IS
JKapChbKUX 3aco0iB Juist roauHM»; 2) Hacra-
HoBa CT-H MO3Y 42-4.0:2020 «Jlikapcbki
3acobu. HanexxHa BUpOOHMYA TIPAKTHKAY, IO
3aTBEP/KEHI Ha OCHOBI BIIMOBITHOTO HaKazy

12 TobpocoBecTHas W HEMOOPOCOBECTHAS KOH-
KypeHiuss Ha (apmaleBTHyeckoM pbiHKe. Jluckyc-
cuoHHas ceccust. LF Axademus. 2016. URL: https://
Ifacademy.ru/course/328714.

13 Tam camo.
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MiHicTepcTBa OXOPOHU 310pOB’sT YKpaiHH Bij
04.05.2020 poxy Ne 10234,

Pa3om 13 TuM cepen ekcrepTiB nepeBakae
JyMKa TpO HasBHICTh IHIIOTO «HEBU3HAYeE-
HOTO» TPOSIBY HEJOOPOCOBICHOI KOHKYPEHIIT
Ha PUHKY JIIKAPCHKUX 3aCO0IB — 1€ TaK 3BaHOI
«cipoi 30HM» 10 SIKOI BIAHOCSTH Mapalieib-
auii imMmopt>. YV ct. 2 TIpoekty 3akony «IIpo
BHECEHHS 3MIiH JI0 JESKHX 3aKOHOJABYHMX
akTiB YKpaiHM O[O0 MiABHIIEHHS OCTYII-
HOCT1 JIIKAPCHKUX 3ac00IB JUISI TPOMAJISTH)
Ne 2089 Bix 06.09.2019 poxky nix mapaneasHUM
IMIIOPTOM  JTIKAPCHKOTO 3ac00y PO3yMIEThCS
«IMITOPT JIIKApChKOTO 3ac00y, KU BXKe 3apee-
CTpOBaHMi B YKpaiHi Ta B IKOMY 3aCTOCOBaHHIA
Oynb-sKHid 3 00’€KTIB 1HTEJEKTYyaIbHOI BJac-
HOCTI (BMHAaxXiJ, KOPUCHA MOJEIb, POMHUCIIO-
BUI 3pa30K, TOPrOBEJIbHA MapKa TOIIO), IpaBa
Ha SKUHA OXOPOHSIOThCA B YKpaiHi, 32 YMOBHU
SIKIIO TAKUH JIIKApPChKUH 3aC10 € BUTOTOBJICHUM
Ta/ab0 BBEIEHUM B IUBUILHUNA OOIr Ha Tepu-
TOpii OyIb-SIKOT KpaiHH CBITY, 1HIIIOT HiXK YKpa-
iHa, 0c000I0 SIKiil HaleXaTh MpaBa IHTEIEKTY-
QJIbHOI BJIACHOCTI Ha BIMMOBIAHUN 00’€KT»'S.
TakuM yuHOM, MapaienbHUui IMIOPT HE MOPY-
IIy€ [IPpaBa IHTEIEKTyaIbHOT BIACHOCTI.

14 3arBepmKeHHsT B YKpaiHi OHOBJIEHOI 3TiIHO
3 Bumoramu GMP €C nacranoBu «Jlikapchki 3aco0u.
HanexxHa BUpoOHNYA TpaKTHKa» Ta HACTAaHOBH «Jlikap-
ChKi 3aco0u. [IpUHIMIK HANEKHOI IPAKTUKHA JUCTPH-
OyIil JIFOUYMX PEYOBUH IS JIIKAPCHKUX 3acO0IB IS
monuany. Ogiyitnuil eeb-caiim Jlepaicasnoi cryorcou
Vkpainu 3 nikapcokux 3acobie ma KoHmMpouo 3a Hap-
xkomuxamu. URL: https://www.dls.gov.ua/news/3arBep-
JOKCHHSI-B-YKPaiHi-OHOBJICHOT-3T1/.

15 lTobpocoBecTHast ¥ HEAOOPOCOBECTHAS KOH-
KypeHUUsT Ha (apMaleBTUUYECKOM pbiHKe. Jluckyc-
cuoHHas ceccusi. LF Axademusa. 2016. URL: https://
Ifacademy.ru/course/328714.

16 TTopiBHsUTbHA TaONHUIS 10 IPOEKTY 3aKOHY
Vkpaiau «[Ipo BHECEHHS 3MiH JI0 ACSKUX 3aKOHOIAB-
YuX aKkTiB YKpaiHW I[0JI0 IiJBUIICHHS JOCTYITHO-
cTi Jikapchkux 3aco0iB st rpomajasia» Ne 2089 Bin
06.09.2019. 43 c¢. URL: https://wl.cl.rada.gov.ua/pls/
zweb2/webprocd 17pf3511=66741.
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HeBinmoBigHICTh TMO3UTUBHOTO BIUIUBY
IOJI0 3aKOHO/IaBYOTO BIIPOBA/KCHHS 1 TpaK-
TUYHOTO CIIPSIMYBaHHS MapajieIbHOTO IMITOPTY
3yMOBJICHO TaKHUMH TMO3UIISIMH: «3a» IiITPU-
MY€ETBCSI EKCIIEPTaMHU K MOXKIUBICTh CTBO-
PEHHSI TOJJATKOBHX YMOB JIJIsl KOHKYPEHIIii Ha
PUHKY, TUM CaMHUM CHpPUATUME 3HUKECHHIO
I[iH Ha JIIKapChKi 3aCO0M, a MO3UILS «IIPOTH»
OOIPYHTOBYEThCS CIIPUYMHEHHSIM TIOSIBU KOH-
Tpadakty, Qanbcudikary i cyOcTaHAApTHOL
nponykuii'’. Berynaroun B moJjieMiky, MaeMo
3ayBa)KUTH, IO TMapajelbHUN IMIOPT JiKap-
CBKHX 3aC00IB HE € PIBHOILIIHHUAM JI0 HE3aKOH-
HOTO 00ITy JIKapChKUX 3aCO0IB Ta TIOMUIKOBO
MPUPIBHIHUI 70 KOHTpadaKTHOI MPOTYKIIi,
a BCE X TaKu MOXe OyTH 3aKOHOAABYO YHOP-
MOBAaHUMU.

3 oIy Ha BUIICBHKIIAJCHE MU IPOIIO-
HY€MO KOHKpETH3yBaTH Mepemik (opMm mpo-
SBIB HEJOOPOCOBICHOT KOHKYPEHIIIl Ha PHUHKY
JIKapChbKUX 3ac001B XapaKTepHUX MpPH IMOPY-
IICHI 3aKOHOJIAaBCTBA y cepi IHTEIEKTYaaIbHOI
BJIACHOCTI, @ caMme OO’€KTIB IpaBa IHTENEK-
TyalibHOI BiacHocTi. OTxe, 10 ¢GopMm mpo-
SIBIB HEJOOPOCOBICHOT KOHKYPEHIIi Ha PUHKY
JIKapChKUX 3ac00iB, OKpIM IPOIMUCAHUX
y po3nini 2 3akony Ykpainu «IIpo 3axuct Bifg
HETOOPOCOBICHOT KOHKYPEHIIID» (KOTiOBaHHSI
30BHIIIHBOTO BUIVISLY BHPOOY, HEMIPABOMIpHE
BUKOPUCTAHHS  II03HAYCHb, HEIMPABOMIpHE
BUKOPHCTAHHSl TOBapy IHIIOIO BUPOOHUKA,
MOpIBHSUIbHA pEKIaMa), MOXKHA BIIHECTH TaKe:

1) ymucHe npoaoBXKeHHs (hapMaleBTUY-
HUMH KOMIAHisIMH Jii TMaTeHTHOTO 3aXHUCTy
JIKapCchKOTro 3aco0y, B T. 4. peecTparii Jikap-
CBKOTO 3aco0y sIK KOPUCHOI MOjeNi, BiJITaK
BUPOOHUKHU-OPUTIHATOPH BIAMOBITHUX JIiKap-
CBKHX 3acO0iB 3JIOBXKMBAIOTH MOHOTIOJb-

17 TobpocoBecTHas ¥ HETOOPOCOBECTHASI KOH-
KypeHiuss Ha (apMmaieBTHYeCKOM pbiHKe. JlucKyc-
cuoHHas ceccust. LF Axademus. 2016. URL: https://
Ifacademy.ru/course/328714.
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HUM JIOMIHYIOYHM IIOJIOKCHHSM Ha PHUHKY,
CTBOPIOIOYM «BIYHO3ETICHUI» TAaTeHT (aHTJI.
Evergreening);

2) MaTeHTHUN TPOJIIHT;

3) 3mina ¢opmu Ta/ ab0 NUIAXY BBEIACHHS
BXKE PO3pOOJIICHOr0 1 peanizoBaHOro JiiKap-
cpkoro 3aco0y. Hampukman, TabiaeroBany
dbopMy 3aMIHUTH Ha TOPOMIKOBY ab0 €HTe-
paibHE BBEJEHHS JIIKAPCHKOTO 3acoly (uepes
IIUTYHKOBO-KUIIIKOBHIA TpakT, gani — [IKT)
3aMiHUTH Ha mapeHtepaibHe (mo3a ILKT)'S.
30kpeMa, 3aMICTh NEPOPATLHOTO BBEACHHS
3aCTOCYBATH iH’ €KIiliHE, TUM CaMHUM IITYYHO
MOJIOBKUTH <OKUTTSD» TATEHTy YW CTBOPHUTH
HOBUH.

VY nocnimkenni JI. JIx. [macroy B ocHOBI
BU3HAUEHHS HENPaBOMIPHUX MNUISIXIB IMOJOB-
KEHHS  (apMaleBTUYHHMH  KOMIIaHIsIMHU
MaTeHTHOTO 3aXUCTYy BHOKPEMJICHO TaKi CIO-
cobu:

1) BUKOpUCTAHHS KOMIIAHIIMU HOPM 3aKO-
HOZABCTBA 1 iX MPOTaINH AJISl OAAHHS 3asIBKU
Ha TIPOIOBKEHHS CTPOKY Jii MMaTeHTY;

2) mojaHHs KOMITaHISIMU-OPHUT1HATOpaMHU
MO30BIB Ha BUPOOHHKIB TEHEPHKIB 3a IOPY-
IIICHHSI TATEHTHUX TIPaB;

3) 3IUTTS KOMIIAHIM 3 NOPSIMUMH KOH-
KypeHTaMH uepe3 NpParHeHHS MPOAOBKUTH
MOHOTIOJII0, OCKUIBKM 3aKIHYYETHCS TEPMiH
Jii MaTeHTHUX mpaB, (TOOTO He3aKOHHE (op-
MYBaHHSI TIATEHTHUX MYJIB JIIKAPCHKUX 3aCO-
0iB);

4) koMOiIHyBaHHS/TIOETHAHHSL BXKE HasB-
HUX JIIKAPCHKUX PEYOBUH PI3HUMHU CIIOCOOaMU
a00 HaBMaKW iX pO3MIAPYBAHHS IJs OTPH-
MaHHSI HOBUX TIaTEHTIB;

5) BUKOpHUCTaHHS peKiIaMu Ta/abo po3po-
OJEHHS 49X OHOBJICHHS TOPTOBEIHHOT MapKH
JUIsL OpUTIHAJIBHHUX JIIKAPCBKUX 3aco0iB 13

18 dapmakokineTuka. Dapmayesmuuna eHyukio-
nedis. URL: https://www.pharmencyclopedia.com.ua/
article/291/farmakokinetika.
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METOI 30UTbIICHHS Oap’epiB I BHUXOIY
TEHEePHKIB HA PUHOK'’.

BumieBkasaHi YWHHUKU CBig4aTh MpO
HACJIIJKMA BIUIMBY Jiii aBTOPUTETHHUX (apma-
[EBTUYHUX KOMITaHIi Ha MEHII BIUIMBOBHX,
TUM caMUM (OpPMYIOYM HEraTWBHI METOIN
KOHKYpPEHTHOI OOpOThOM, CHIpSMOBaHUX Ha
1HIIUX CyO’€KTiB, PO IO BJIAaCHE BKa3yBaB
[ ®. lllepmeneBuy, hopmyroun 6a4eHHs KaTe-
ropii HeZIOOPOCOBICHOT KOHKYPEHIIIi ™.

Mu posmsigaemo HemToOpOCOBICHY KOH-
KypeHIII0 SIK HaCliJIOK TUX HpooieM, sKi
BUHHUKAIOTh 0€3MOCEpPEeIHhO HAa PUHKY JIIKap-
ChKHX 3ac001B HE JIMILIE Ha JIOKAJIbHUX PIBHSX,
a ¥ mmoGaizamiiftaux. J{o1iIbHO 3BepHYTHCS 10
TumoBoro 3aKkoHy PO KOHKYPEHIIII0 B KOHTEK-
cTl mpoOneMaTtuku (YHKI[IOHYBaHHS KOHKY-
peHIii y dapManeBTH4HIN ramy3i. @akTHIHO
OCHOBHI Npo0JIeMH, SIKI BUHUKAIOTh Ha PUHKY
JIKapChKUX 3aC001B, MOJSATAIOTh Y TAKOMY:

1) monuT Ha JiKapchKi 3acoO0M 3aHAATO
3aJI€KHUTH B1J] IXHBHOT I[IHOBOI MMOJIITHKH;

2) 3axXUIIEHICTh JIKAPChKUX 3aCO0IB IMaTeH-
TaMH, SIKi YHEMOXKJTUBIIFOIOTh BUITYCK T€HEPHKIB;

3) y OarathOX JOpPOTOBAPTICTHUX OpPH-
THAJIBHUX JIKAPCHKUX 3ac00iB (THM OuTbINIE
op(haHHUX) HE Ma€ ajJbTePHATUBHUX reHEPUY-
HHUX KOMIH;

4) 3pocTaHHs IIIH Ha JIKApCHKI 3aco0u
yepe3 cTablIbHy MOHOIIOMNIIO MPOBIIHUX (ap-
MAlEBTUYHUX KOMITaHiii>!.

1 Glasgow L. J. Stretching the Limits of Intellectual
Property Rights: Has the Pharmaceutical Industry Gone
Too Far?. IDEA: The Journal of Law and Technology.
Volume 41. Number 2. 2001. P. 227-228.

2 Mlepmenesud I.®. Kypc Toprosoro mpasa. T. 2:
Tosap. Toprossie chenku. Mocksa : M3a-Bo CraryT.
2003. 554 c.

2! TunoBoii 3akoH 0 KoHKypeHimu (2015 rom) —
[Tepecmotpennas cratbst V. Opranuzanuss O0benu-
nennpix Harmii. TD/RBP/CONF.8/L.2. 39 c¢. URL:
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BucnoBkn

Ha migcraBi mpoBeaeHOTo TOCIIIKCHHS
dbopM TIpOsIBY HETOOPOCOBICHOI KOHKYpEH-
ii Ha PUHKY JIKApChKUX 3acO0IB JOILIBLHO
3poOuTH Taki BucHOBKH. 1. HemoOGpocogicHy
KOHKYPEHI[II0O Ha PHUHKY JIKapChKUX 3ac00iB
MOXKHA OXapaKTepU3yBaTH SIK OyJb-sIKi IPOTH-
npaBHi (yMUCHI) 11T Hi3MUHUX 200 IOPUIANIHUX
0ci0, 1m0 B CYKymHOCTI ab0 OKpEMO CHpsSMO-
BaHl Ha (OpMyBaHHS HECHPUSITIUBOIO cepe-
JIOBMIIA ISl peastizallii HEBUT1THUX 1 HeCTIpH-
SATIIMBAX KOHKYPEHTHHUX YMOB, XapaKTepHHUX
Uil (papManeBTUYHOT rajysi, 10 MOXe Ipo-
SBJISITHCA Yepe3 MiJpUBaHHS aBTOPHUTETY, BBE-
JICHHS CTIOKUBAYiB B OMaHY, «Iapa3uTyBaHHSD)
Ha JOCSTHEHHSAX IHIIUX MIANPUEMCTB, 3JI0B-
KUBAHHS JIOMIHYIOYMM CTaHOBHILIEM HA PUHKY
Ta 1HINI 3aKOHO/IaBY0 YHOPMOBaH1 MOPYIICHHS
Yy BUDJISIII BIJIMTOBIIHMX TPOSIBIB HEI00pOCO-
BICHOT KOHKYPEHLI1i, Yy TOMY YHUCJIi B yMHUCHOMY
MPOIOBKEHHI (hapMalleBTUIHUMH KOMITaHISIMH
Ji1 MaTeHTHOTO 3aXUCTY JIIKAPCHKUX 3acO0i1B;
NAaTEeHTHOMY TPOJIIHTY; 3aCTOCYBaHHI IOPiB-
HSUTBHOT pekiamu Tomo. 2. [upokuii cnekrp
3a3HaueHuX (HOpM TPOSIBY HETOOPOCOBICHOT
KOHKYPEHIIIl, XapaKTepHUX caMme Ui PUHKY
JKapChKUX 3aC001B, HE € BUUEPITHUM 3 OIS LY
Ha IIBUIKOTUIMHHICTH PO3BUTKY 1 MOCTIHHOTO
OHOBJICHHS (papMaleBTUYHOI Tamy3i. 3. Boue-
BHU/Ib, HEBU3HAYEHICTh 0ararboX CIIEI1aJICTIB
II0/10 TapajelbHOro IMIIOPTY Ta HOTO HANEXK-
HOCTI JI0 «Cipoi 30HM» TOTpedye 3aKOHOaB-
YOro BPETY/IIOBaHHS 1 3aKPITJICHHS] OCHOBHHUX
MOJIOXKEHB, SIKi O MOTJIM PO3PI3HUTH MTPaBOMIp-
HUI MapaneiabHUi IMIOPT BiJ] HE3aKOHHOTO
(TIHBOBOTO).

https://unctad.org/meetings/en/SessionalDocuments/
tdrbpconf8I2_ru.pdf.
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The article is dedicated to the determination of the object of criminal offence envisaged by
Art. 365-3 of the Criminal Code of Ukraine. The paper studies the basic direct object of an adequate
criminal offence. Its comparison with the generic object of encroachments that are consolidated
within limits of chapter XVII of the special part of “Criminal offenses in the field of official
activity and professional activity related to the provision of public services” is realized and in
accordance with it, the scientifically substantiated conclusion on the accuracy of occurrence
of analysed norm in the system of Special Part of Criminal Code of Ukraine is made.

It is substantiated that the basic direct object of the criminal offence envisaged by
Art. 365-3 of the Criminal Code of Ukraine is the social relations which ensure the procedure
established by law for law enforcement officers to respond to the fact of illegal activity such
as organizing or conducting gambling and lotteries. It is proved that if take a broad approach
to the interpretation of the notion of “justice” and, accordingly, the generic object of criminal
offences against the justice to the last should be also referred the social relations that are connected
with the activity on the response to the detected facts of criminal offences which occurs before
introduction the data about the criminal offences to the Unified Register of Pre-trial Investigations.

Following the results of writing the article, the general conclusion is made that the acts described
in the current wording of Art. 365-3 of the Criminal Code of Ukraine should be recognized as
an encroachment on the justice relations and therefore the decision of domestic parliamentarians
on placement of the analysed norm among the service criminal offences is erroneous and does not
fully reflect the anti-social nature of the studied tort.

IIpo 00’€KT KPUMIHAJBLHOIO IPABONOPYLIEHHS, NepexdayeHoro cr. 365-3
KpuminanbHOro koaexkcy YKpainu

Jlpauescovkuin €szenin IOpitiosuy
acnipanm Kageopu KOHCMUmMyyitiHo20, MidDCHAPOOHO20 | KDUMIHAIbHO20 NPasa

oneyvkozo nayionanvnozo yHieepcumemy imeni Bacuna Cmyca, Ykpaina

OaauMm

Beryn

14 munuas 2020 p. BITYU3HSHUMU Tapia-
MeHTapisiMu Oyi0 NpUHHATO 3akoH YKpaiHu
«IIpo nepxaBHE perymOBaHHSA IISUIBHOCTI
IIOAO0 OpTraHi3allii Ta MPOBEIEHHS a3apTHUX
irop» (mami — 3akon Bix 14 mumas 2020 p.).
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13 HACIIJKIB yXBaJICHHS IHOTO
3akoHy cTajno JonoBHeHHA Kpuminanb-
Horo konekcy (mani — KK) Ykpainu HOBOMO
cT. 365-3 «be3nisnpHICTh MpaIiBHUKA Tpa-
BOOXOPOHHOTO OpraHy IIOA0 HE3aKOHHOI
TIsUTBHOCT1 3 opraHizamii abo TpoBeIeHHS
a3apTHUX ITOp, JOTEpeil», HAIBHICTD SIKO1, 32
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3alyMOM 3aKOHOJaBIs, Majla CTaTH HaJil-
HUM 3aro01KHUKOM (pakTaM HepearyBaHHS
MpaliBHUKaMH TPAaBOOXOPOHHHUX OpPTaHiB
Ha BHSBJICHI HUMH BHIAJKH HE3aKOHHOT
TISUTBHOCTI 3 opraHizamii abo TpoBeIeHHS
azaptHux irop, gorepeil. Buecenns no KK
VYkpaiHu 1i€i 3MiHM CTaBUTh MEPea KPUMi-
HaJIbHO-TIPABOBOI0 HAyKOI0 HU3KY TNHUTAaHb,

I0JI0  BUIIPABAAHOCTI
aHaJi30BaHOL

30Kpema, po3Mi-
IICHHS KpUMiHaIbHO-TIpa-
BoBoi HoBenn y po3aini XVII OcobauBoi
yactuan KK VYkpainn «KpuminanaeHi mpa-
BOIOPYIICHHS Y cdepi cIy kO00BOT TisIHbHO-
cTi Ta npodeciitHol AIsITBHOCTI, TTOB’A3aHOT
3 HaIaHHSM MyOJITYHUX MOCIYT» (1aJi — po3-
it XVII).
[IpobnemMarka BiAMOBIZATBHOCTI 3a

CIY>KO0OB1 KpUMIiHAJIbHI MPaBONOPYLIECHHS
(mami — x. p.)! y gokTpuHiI YKpaiHu Tpajau-
MIHO HAJEXHUTh O YHCJIa aKTHBHO JOCIHI-
mKyBaHuX. [lomiTHHIT BHECOK y ii po3po-
OJIGHHS BHECIM Taki BITYM3HsAHI (axisiii,
ak ILII.  Angpymko, I['M. AHmiciMOB,
B.A. I'pomxo, O.0. Hynmopos, K.II. 3anos,
I'"M. 3enecuos, B.Il. Kosanenko M.I. Mens-
HuK, B.O. Haspoupkuii, €.0. Ilucemen-
cekuif, A.A. CrpuxeBchka, B.I. TroToriH,
M.I. XaBpoHrok Ta iHIIi. Bu3Hnaroun Heabu-
Ky TEOPETHYHY Ta MPAKTUYHY 3HAYYIIICTh
poOIT HA3BaHWX HAYKOBIIIB, BOJIHOYAC HEOO-
X1HO KOHCTaTyBaTH, 1110 Ye€pe3 CBOIO HOBU3HY
nosioxkeHHs ¢T. 365-3 KK Vkpainu, 30kpema
i 00’€KT pO3MISIAYBAaHOTO CKJIAAy K. Ip., IIe
HE CTaBaji MPEIMETOM OKPEMHX HayKOBUX

PO3BIJIOK, a SIKIO ¥ BOHM (BIAMOBIIHI TOJIO-

! Sk Bigomo, 3 1 smumust 2020 p. y cucremi Kpu-
MIHAJIBHOTO 3aKOHOJABCTBA YKpaiHHW 3ampoBaKEHO
JIBOWICHHY Kiacu(iKallifo K. Mp. i3 MOILIOM iX Ha 3710~
YUHM Ta KPUMiHAIbHI mpocTynkud. OQHak y Ui crarTi
[IpH MMOCWJIaHH1 Ha paHille omy01iKoBaHi poOOTH 1HKOIH
Oyzie BYKMBATUCS MTOHATTS «3JI0UMH», AKHM J10 HaOpaHHA
YUHHOCTI BIJAMOBITHUX 3MIiH TO3HAYAIUCS OyIb-sKi
KPUMiHAJIBHO MTPOTHUIIPAaBHI IisHHS.
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KEHHS) TOCTIHKYBaIUCA — TO JIUIIE B MEXax
3arajJbHUX POOIT, MPUCBAYEHUX YycCiM ¢op-
MaM KpPUMIiHAJIBHO TPOTUIIPABHUX 3JIOBKHU-
BaHb MOXJIMBOCTSIMHU CIELIaIbHOTO CTaTycy
(mpaui O.K. Mapina ta M.-M.C. Suuninoi).

Otxe, 3 omIsALy Ha BHKJIAJCHE METOI0
CTATTi € BHM3HAYEHHS OCHOBHOTO Oe3moce-
penHboro 00’€KTa K. Mp., MepeadadeHoro
ct. 365-3 KK VYkpainu, criBcTaBieHHS HOTO
13 pOIOBUM 00’ €KTOM MOCSTaHb, KOHCOJII0BA-
HUX y Mexax posauty XVII, Ta orpumanHs Ha
Ii{ MiJCTaBl HAYKOBO OOIPYHTOBAHOI BiAINO-
BiJll Ha MUTAHHS MPO NMPABWIBHICTh MiCIIe3Ha-
XOIDKEHHST PO3TIISATYBAaHOI HOPMH B CHUCTEMI
Oco0nuBoi yactuau KK Ykpainu.

Buxkiiax 0cCHOBHOT0 MaTtepiaiy

[IpoananizyBaBIIM BHUCIOBIEHI Ha CTO-
pIHKaX FOPUIUYHOI JiTepaTypu JTOKTPUHAIIbHI
MO3UIlii, MU MEPEKOHAIUCH Y TOMY, LI0 CEepes
BITYM3HSAHUX KPUMIHAIICTIB BIJICYTHI KOH-
HENTyaJdbHI TPOTHPIYYS IIOA0 PO3YMIHHS
pomoBoro 00’ekTa K. Tp., MepeadaueHux po3-
nitoMm XVII. BogHouac BBakaeMo, 110 K Haii-
OLIBII IIOBHUM, TaK 1 TAKHUM, III0 MAaKCHMaJIbHO
BpaxoBye 0e3Ji4 BHECEHHX OCTaHHIM 4YacoM
3MiH 10 po3airy XVII (1ie ctocyeThes i yTou-
HEHOI Ha3BU PO3JLIY, 1 OABY Y HbOMY HHU3KH
HOBHUX 3a00pOH), € TPaKTyBaHHs, 3alPONOHO-
BaHe M.I. MenbHukom. Ha nymky BueHoro,
POZOBUM 00’€KTOM 3JIOYMHIB Yy Ccepi CIIyX-
00BOT JISUTBHOCTI Ta MPOGEeCiHHOT TISITBHOCTI,
MOB’s13aHOT 3 HAJaHHAM IyOTIUYHUX TOCIYT,
€ BCTaHOBJICHWH 3aKOHOM TOPSIOK BUKOPH-
CTaHHS BJAJ{, T[OBHOBAaXEHb, CTAHOBUIIA
Ta TIOB’S3aHUX 3 HUMHU MOXIIUBOCTEH CITyX-
0oBUMH 0co0aMM OpraHiB JIep:KaBHOI BJIaJH,
OpraHiB MiICIIEBOTO CaMOBpsIyBaHHs, iX ama-
paty, 00’e¢AHaHb TpOMajsH, MiAIPUEMCTB,
YCTaHOB Ta OpraHi3aliil He3aJIexHO BiJ popm
BJIACHOCTI, a TaKOXX 0co0amu, SIKi HaJaroTh

23



Drachevskyi Yevhenii

nyOJiyHI TMOCIYTH, CHOPTCMEHAMHU TOIIO .
Came Ha 111 TOJOXKEHHS MU OyZIeMO CIIUPaTUCh
y HaIlIUX TOAJBIINX MiPKyBaHHSX.

PosrnsinyBmm 3micT AisiHHA, Tependade-
HOTO cT. 365-3 KK VkpaiHnu, MmoxkHa 3 yneBHe-
HICTIO CTBEP/XKYBaTH, IO PE3yJbTaTOM HOTO
BUMHEHHSI € MOPYIICHHs 3raJaHuX BHUIIE Bij-
HOCHH, 5IK1 0XopoHs0Thcs posauiom XVIIL. Ta
YU € TIJCTaBH I BU3HAHHS IUX BIJIHOCHUH
caM€ OCHOBHUM Oe3mocepeaHiM 00’€KTOM
aHaTI30BaHOTO MocsTaHHs? | un He BUCTyma-
IOTh TAKUM 00’ €KTOM BITHOCHUHU TIPABOCYIIS?
Ham crnpoOyeMo BiAMOBICTH Ha IIi B3a€EMO-
OB’ s13aH1 TUTAHHSI.

Hacammepen 3a3HaunMo, 110 CKJIAIHICTb
BUPILIYBAHUX MUTaHb MEPEayCiM MOSCHIO-
€THCS TTOMIIOHICTIO 00’ €KTIB CITY)KOOBHX K. TIP.
(yMOBHa Ha3Ba) Ta HU3KH K. IIp. IPOTH MPaBO-
cynas. 30KpemMa, 1 Halmepiie, e CTOCY€EThCS
TPYTH K. TIp. IPOTH MPABOCY/A, SIK1 y TPABOBIN
JOKTPUHI OTPUMAJIH Ha3BY 200 XK K MOCATaHHS
Ha KOHCTUTYIIMHI TPUHIIMITH TisITEHOCTI Opra-
HIB J[I3HaHHSI, JOCYZOBOTO CJi/ICTBA, IPOKYpa-
Typu Ta cyay (Hanpukiaf, crarti 371-374 KK
VYkpainu) (3rimHO 3 KiIacuQiKaliero 3aJeKHO
Bizl 00’ekTa), ab0 K (3TiIHO 3 KIACU(IKAIIEO
3aJIeXKHO BiJ Cy0’ €KTa) MPsIMO MMEHYIOThCS K.
p., SIKi BAMHSIIOTHCS CJIY:KO00BUMH 0C00aMH,
SIK1 3ICHIOIOTH YH 3a0€3MeYyI0Th 31HCHEHHS
NpaBOCY/JIsA°; BOHU BYMHSIOTHCS «i3 cepe-
JVMHWY» 1 MOJATAIOTh y MOPYIICHHI BUKOHAHHS
cJ1y:k00BMMH 0c00aMH, sKi BeIyTb IPOLEC,
CJIyK00BHUX 000B’SI3KIiB y CYTOYMHCTBI".

2 HayxoBO-npakTUYHKMI KoMeHTap KpuMiHaabHOro
koziekcy Ykpainu / 3a pen. M.1. Menbuuka, M 1. Xagpo-
HioKa. 10-Te Buj., mepepoOit. Ta qomos. Kuis : B/ «/lakop»,
2018. C. 1123.

3 KpuminanbHe mpaBo : Hasd. moci6. / O.0. dymo-
poB, M.I. XaBpoHntok ; 3a 3ar. pea. M.I. XaBpoHtoka.
Kuis : Baire, 2014. C. 791.

* TManrox JI. Knacudikariist 37104MHIB OPOTH Tpa-
Bocynas. Ilionpuemnuymeo, 2ocnooapcmeo i npaeo.

2018. Ne 2. C. 180.
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[Tonepenniit aHami3 He JWIle HA3BH, a H,
10 TOJIOBHE, 3MICTy HOCSTaHb, SKI BXOISATh
JI0 BKa3aHOI TPYyIH, JIaB BaroMmi IiJICTaBH JJIs
BUCYHEHHSI TINOTE3W MpO Te, IO HACIpPaBIi
BOHU € HIYMM IHILIUM, K PI3HOBUJAMH CITYX-
OOBHX K. TIp., KOTPi, MPOTE, NOCITAIOTH JIUIIIE
Ha OJMH 13 CETMEHTIB OXOPOHIOBAHHMX PO3Ii-
aom XVII cycnibHUX BIAHOCUH — HOPMaJIbHY
JISITBHICTH OPTaHiB, SIK1 31MCHIOIOTH YM 320€3-
NEeYYIOTh 31IICHEHHS TPaBOCYIS.

TicHuit «3B’30K» MK BIAITOBITHUMHU Ipy-
naMu JIETIKTIB MiJTBEPIKY€ETbCA 1 3BEpHEH-
HSIM JIO 1HO3EMHOTO JOCBiY, SIKUH 3aCBiqUyeE,
1110 MapJiaMeHTapii 6ararbox Jep:kaB, 30KpeMa
KpaiH TaK 3BaHOI «CX1IHOT FJIKK» pOMaHO-Tep-
MaHCBKOI KpPUMIHAJIBHO-TIPABOBOI CHUCTEMH,
Oepyuu 3a MPUKJIIA/] BapiaHT, 3alIPOTIOHOBAHHIA
y Monensnomy KK CH/I, xoHCOmiMyBaNH BijI-
MOB1IaJIbHICTH 32 3I0YMHU (K. TIp.) IPOTH pa-
BOCY/JIS, CITYOOBI 3JIOYMHHU, & TAKOXK JEsKi
IHII1 BUJU 3JI0YMHIB (MPOTU MOPSAKY YIpaB-
JIHHS, OCHOB KOHCTUTYIIHHOTO Jajay TOIIO)
y MeXax €IMHUAX 3arajJbHHUX TJaB (PO3/ALTIB) i3
Ha3BOKO «3JI0YHMHU MPOTH JEPKABHOI BIIAII
(«37104MHN TPOTU TOPSAKY (YHKIIOHYBAaHHS
OprasiB JepaBHOI BIaam» abo iHII MOAiOHI
Ha3BH) (po3aun XI KK AzepOaiimkany, po3ain
XI KK Aprenrunn, po3ain XIII KK Bbinopyci,
masa 8 KK bounrapii, po3ain 11 KK Bipmenii,
po3ain IX KK Kuprusii, po3ain X KK PO,
po3nin XIII KK Tamxukucrany, posmin X
KK Typkmenicrany). [Ipu npomy B neskux
IHIIMX KpaiHax HOPMU IPO BiJMOBIJAIbHICTD
1 3a CIy’)kOOBi, 1 3a 3JIOYMHHM TPOTH TIPaBO-
Cyans B3araii 00’€qHaHI B paMKax €IUHUX
CTPYKTYPHUX MiPO3ALTIB 13 Ha3Bow «Ciyx-
6oBi 3mounmHm» (m1aBa XXXIX KK Ipysii,
rmasa 16 KK Jlanii, pozain XIX KK Icnanii,
masa 9 KK KHP, po3ain XXVIII KK Hizep-
JIAH/IIB).

Ha BigmiHy Bij 3rajaHuxX 1HO3€MHHX aHa-
J0TiB, cTpykTypa OCcOoOMMBOT YaCTUHU YMHHOTO
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KK Vkpainu Bce  Taku mependavae BUIi-
JICHHS JIBOX OKPEMHX «CaMOCTIHHUX» pPO3-
JUTIB, TIPUCBSIYEHUX OXOPOHI CIYX OOBUX
BITHOCHMH Ta BiIHOCHH TpaBOCyas. BBaxka-
€MO, III0 3a TaKO1 CHUTYyamii JUIsl BIAMOBIAI HA
HEMpocTe MHUTAHHS TPO MpaBUIbHE MicIe-
pO3TallyBaHHS HOPM, KOTPHUMH, K y CHTY-
amii 31 ct. 365-3 KK Vkpainu, nependadena
BIAMNOBIAAJIBHICTG 3a 0aratoo0’€KTHI JISHHS,
aHTHUCYCIIJIbHA CHPSMOBAHICTh SKHX J03BO-
asie iX (paKTUYHO B OIHAKOBIM Mipi BBaXkaTu
MOCATAHHSAM Ha oOmaBa 3rajgadi o0’ €KTH,
BUpIIIANbHE 3HAYEHHSI Ma€ OCHOBHHUM 0e3mo-
cepenmHid 00’€KT, a SKIIO M€ TOYHIIIE — TO
3MICT (COLIaJbHUN 3B’S30K) OXOPOHIOBAHUX
BIJIMOBIIHUMK HOpPMaMHU CYCHUIBHUX BiJHO-
cuH. [neTses mpo Te, 1o Km0 Oyzie 3’sICoBaHo,
o Oyab-sIKHi NPOSIB CIIy>KOOBOTO JIECIIKTY
CYIIPOBO/DKYETHCS 000B’A3KOBHM TIOPYIICH-
HSM BIIHOCWH TPaBOCYIAs (5K, HAIPHUKIIA,
y crartsix 371-374 KK VYkpainu), To Taka 3a60-
pona Mae 3Haxomutuch y posaiai XVIII Oco-
o6muBoi wactuan «K. mp. mpotu mpaBocymasn»
(mam — pozmin XVII); gkmo »* BITHOCHHU
IPaBOCYS € TUIBKH OJHIEIO 3 aJIbTePHATUB-
HHUX cdep CIy)XOOBHX BIAHOCHUH, fKi, MOPSL
13 OaratbMa 1HIIMMHU (TIOPSIOK: BUJIJICHHS
3eMeJIbHUX TUISHOK; Ep>KaBHUX 3aKyIiBelb;
PO3MOPSHKEHHS JePKABHUM Ta KOMYHAJTBHIM
MaifHOM; OTPHUMAaHHS KpPEIUTIB, CyOBEHIIH,
JOTaIliil; JiIeH3yBaHHS, TMEPEBIPOK TOIIO),
JMIIE MOXKYTh OyTH TOpYIIEHI B Pe3yJbTari
BUMHEHHS JisHHS (SIK, HanpuKiajg, y cTar-
Tsx 364, 366, 367, 368 KK Ykpainu To110), T0
Taka HOpMa Ma€ PO3MIILYyBaTUCh CEPEN «KJia-
CUYHUX» CIY>K00BUX K. Tip. (po3ain X VII).
3mict onucanoro y cT. 365-3 KK Vkpainu
TSTHHST T03BOJISIE JIATH BUCHOBKY TIPO Te€, IO
OCHOBHUM 0€31MoCepe/IHIM 00’ €KTOM IIbOTO K.
np. € CYCHUIbHI BIJHOCHHHM, sKi 3a0e3rnedy-
FOTh BCTAHOBJICHUH 3aKOHOAABCTBOM TOPSIOK
pearyBaHHsl MpaliBHUKAMH TPaBOOXOPOHHUX

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/21
WWW.UNI-GOETTINGEN.DE/REOS

On the object of the criminal offence envisaged by article 365-3...

opratiB Ha (akT BUSBICHOI HUMHU HE3aKOH-
HOI JISUTBHOCTI 3 OpraHizamii abo MpoBEICHHS
azapTHHX irop, otepeit. [Ipu nbomy HeoOXiTHO
nam’ATaTH, 10 3raJlaHa He3aKOHHA JisUTbHICTh
€ K. ip., mepeabadennm cT. 203-2 KK Vkpainmy,
a OTXKe, 3aKOHHOI0 PEakKil€l0 Ha BHUSIBJICHHSA
OCTaHHBOTO TMPAIIBHUKOM IMPABOOXOPOHHOTO
opra"y mayio 6 Oytu abo >k HEBIIKJIaJHE BHE-
CEHHs BigoMocTel npo Hboro 0 €P/P (sxmio
MOBa ¥#Jie Mpo chiAyoro, AizHaBada abo Mpo-
kypopa (ct. 214 KIIK Ykpaian)), abo x moBi-
JIOMJICHHSI TIPO 11€ BIJMIOBITHUM OpTaHaMm JJis
MOAANIBIIOTO BIIKPUTTA KPUMIHAIBHOTO IMPO-
Ba/DKCHHS (HAIIPUKIIA/, SKIIO TaKa HE3aKOHHA
JSUIBHICTH Oyfla BUSIBIIEHA ONEPATUBHUMU
npaliBHUKaMU, MpaliBHUKAMU MaTPylIbHOT
ciy:x6u MBC VYkpainm).

Ha nepumii nommsin MoOXe CKIacTUCH
BpPaKEHHsI, 10 BU3HAUCHHUM XapakTep aHTH-
CYCIIUTBHOT CIIPSIMOBAHOCTI JOCIIKYBaHOTO
MOCATAaHHS HE TMOBHHEH 3allUIIaTH CYMHIBIB
BITHOCHO PO3MIIIEHHS PO3MISAYBAaHOI HOPMU
came cepej K. mmp. mpoTH mpaBocyaas. OmHaxk,
SKIIIO MMPOAHAII3YBATH SIK 3MICT 30CEPEHKEHUX
y posnini XVIII mistHb, Tak 1 AOKTpUHAIBHI
TIIyMa4eHHS POJOBOTO 00’€KTa BIAMOBITHOT
Ipyny K. Mp., CUTYyallisl TaKOI OJHO3HAYHOIO
B)XE HE BUIVISI/IAE.

[Tepemycim HEOOXiTHO 3a3HAYUTH, IO i
yac BHU3HAYEHHS POAOBOrOo 00’€KTa mepen-
6auenux posaimom XVIII k. mp. yacto BUKO-
PUCTOBYIOTHCSI JBA PIi3HI MIAXOAW: BY3bKHI
Ta MHUPOKUH.

[IpUXUIBHUKN «BY3bKOTO» MIAXOMy HArlo-
JSATAIOTh Ha TOMY, IO JI0 POIOBOTO 00’€KTa
K. TIp. MPOTH MNPaBOCYAAs HallekKaTb JIUIIE
Ti CyCHiJIbHI BIIHOCHMHH, SKi 3a0€3MeuyrOTh
peamizaiito CyJoBOIO BIAI0K0 CBOiX (yHK-
i, MO 3MIACHIOIOTHCS B paMKaX BiJIHOCHUH
IO/I0 3IHCHEHHS CY/IOUYMHCTBA; OpraHi3aIlii-
HO-YTIPaBJIIHCBKI K BIJIHOCHHM, [0 BHHMKA-
I0Th Y 3B’s3KY 31 3JIIHCHEHHSIM CYJ0BOI BJIaJIH,
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BUXOJSTYM 3 IXHBOI MTPABOBOT MPUPOIU, 00’ €K-
TOM KPUMIHAJIBHO-IIPABOBOI OXOPOHHU K. IIp.,
nependadenux posaiiom XVIII, oxortoBa-
THCS HE TTIOBHHHI".

Bonnouyac Maemo KOHCTaTyBaTH, 1110 Cepes
BITYM3HAHUX KPUMIHAJICTIB 3HAYHO OUIbIIY
HiATPUMKY OTPUMAaB TaK 3BAaHUM «IIHMPOKHID
MiAX1J 10 TPaKTyBaHHA NPaBOCYILIs, MpPU-
OIYHMKU SIKOTO TIEPEKOHAaHI B TOMY, IO ITiJI
HUM HEOOXIJIHO PO3YMITH HE TUIBKH CIICIH-
(Gi4Hy AISUTBHICTBH CyIy, @ W JISUIbHICTH Opra-
HIB Ta YCTAHOB, SIKI CIIPUSAIOTh HOMY B I[bOMY.
Take po3ymiHHS MPaBOCYAIs 3yMOBICHO THM,
mo 6e3 (QyHKIIOHYBaHHS BIJIOBITHUX Opra-
HIB Ta yCTaHOB (OpraHiB Ji3HaHHS, JOCYHIO-
BOTO CJIiICTBA, TPOKYPaTypH TOIIO) i TisUTBHO-
CT1 YIIOBHOB2XEHUX HA y4acTh Y CyIOYHUHCTBI
oCi0 3miMCHEHHS MPABOCYIAIsS CyIoM Oyio
0 mnpaktuuHO HemoxumBe’. «be3 misIbHO-
CT1 OpraHiB JOCYJOBOTO pO3CIiTyBaHHA, 0e3
peanizalii 3MarajbHOrO mporecy Ta (yHKIIT
CYZIOBOTO KOHTPOJIIO Ta 0e3 HasiBHUX BHUCHOB-
KIB y BUIVIS,A1 OOBMHYBAJIBHOTO aKTa UM 1HIINX
NPUUHATUX PIillIeHb, CYJ 3aJUIIA€ThCS 0e3
pOOOTH, OCKIJIBKU caM CyJ HE 3AaTHUH 31iiic-
HUTH TpaBOCys 0e3 momepenHboi Baromoi
poOOTH OpraHiB Ta YYaCHUKIB KPUMIHAIBHOTO
IPOBAJKEHHS Ha MOTIEPE/IHIN cTamii»’.

STMamox JI.M. PomoBuii 00’€KT 3JI0YMHIB, IO
MOCSTalOTh Ha 3MIHCHEHHS CyIoBOI Biaju. Dopym
npasa. 2018. Ne 3. C. 76.

S BopournoB A.B. AkTyanbHi NHTaHHS BH3HA-
YeHHS PpOJOBOTO 00’€KTa 3JI0YMHIB TPOTH MPaBO-
cyans. IliBAeHHOYKpaiHCBKHM MpPaBHUYMH YacCOIHC.
2015. Ne 2. C. 30-33; dinux C.€. 3704uHM NPOTH
MpaBOCYyAs:  HpoOJeMH  BH3HAUEHHS  POAOBOTO
00’exta. Monoouit eéuenuii. 2015. Ne 2. C. 755-758;
Oinkens B.M. 3aranpHa XapakTEepUCTHKA POIAOBOTO
00’€KTy 3JI04MHIB MPOTH TpaBocyius. IIpasosa oOep-
acasa. 2012. Ne 15. C. 171-176.

"HMlemiteko  M.B.  TeopeTHKO-MeTOmOIOT uHI
3acaju  (OpPMYBaHHS CHUCTEMH TMPOTHIIT 3JI0YMHAM
y cdepi npaBocyaas : AMC. ... JTOKT. FOpUI. Hayk. Xap-
KiB, 2018. C. 238.
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VY 11bOMy KOHTEKCTI XOTiJIoCsI O 03BYYUTH
1 moswutito O.K. MapiHa, sIKuii akIieHTy€ yBary
Ha TOMY, IO MPaBOCYAAS K 00 €KT KpUMi-
HAJIBHO-TIPABOBOI OXOPOHM BapTO PO3MISAATH
HE 3 MO3HIIA MPOLeCyaTbHUX Tajly3el mpasa,
a 3 MO3UIIN IpaBa KOHCTUTYIIIHOTO, ab0 II1e
muomie — 3 nmo3ulii dimocodii nmpasa. Came
TOJIi MU JIICTAHEMO YSIBIIEHHS TPO 3MICT IIHHO-
CTi, O71ara, CycniIbHUX BIIHOCHH, 5IKi 3aCITyTO-
BYIOTh BJIaCHE Ha KPUMiHAJIbHO-TIPABOBY OXO-
pPOHY B KOHTEKCTI Aii mpuHUUNY ultima ratio.
[Ipu oMy BUEHMIA BUTIPABIAHO 3aKIUKAE BiI-
PI3HATH MPABOCYIS BiJl CyMI>KHOTO ITOHSITTS —
CY/IOYMHCTBA, OCKUTBKH SIK 00CST, TaK 1 3MICT
iX HE OJIHAKOBHI: SIKIIIO PO3IJIS 1 BUPIIIECHHS
CyllaMH CIIOPiB y BiJMOBIAHUX CIIpaBax IILJIs-
XOM YITKOTO JOTPUMAaHHS BUMOT IPOIECY-
aJbHOTO 3aKOHY 3 YpaxyBaHHSM METHU TaKOTO
BUpIIEHHS  (CpaBeIIMBOTO  BUPIIIEHHS
CIpaBM) BHU3HAYAETHCH SIK CYIOYUHCTBO, TO
IUIAX YITKOTO JOTPUMaHHS MPOIECyaabHOI
dopMH po3IIALY CIpaBH, BUPILICHHS CYIOM
CHOpY Y CHpaBi BIAMOBITHO J0 BHUMOTI CIIpa-
BEUIMBOCTI (110 € KOHKPETHOO JIJIsi KOHKPET-
HHUX 00CTaBUH CIIPaBH) € MPaBOCYLIIM»®. 3Ba-
YKAIO4M Ha TIPEJICTABICH] apryMEeHTH, came Tei
H1X1J, COPUUHATHIA Y TOMY YHCII 1 BITYU3HS-
HUMH MapJIaMeHTapisiMU, MU BBAKA€MO O1IbIIT
O0OTpYHTOBAHHM.

OnHak, HaBITh MIATPUMABIIN TAKUN T1/T-
XiJ, MU BCE€ OAHO HE MOXXEMO OJHO3HAYHO
CTBEP/IXKyBaTH, 110 MICIIEPO3TaIIyBaHHS aHa-
ni3oBaHoi 3abopoHu B cuctemi OcobauBoi
yactuHu KK VYkpainu Oyno HenpaBUIbHUM.
[TosICHIOETBCSA 1€ TUM, IO, IK MU TIaM ITAEMO,

§ Mapiu O. PomoBuii 00’€KT Ta cHCTeMa KpUMi-
HaJIbHUX PaBOMNOPYIIEHB IPOTH MPABOCYIIS B Pe3yJib-
TaTl KOHCTUTYUiMHOT pedopmu. [lionpuemnuymeo,
eocnooapcmeo i npaso. 2021. Ne 1. C. 223; Cepri-
enxo H.A. [IpaBocyans sik popMa IisUTBHOCTI AEpiKaBH
010 3aXKCTY MOPYLIEHUX, OCIIOPIOBAHUX IIPAB Ta 0XO-

POHIOBaHUX 3aKOHOM iHTepeciB. [Ipaso i cycninbemeo.
2014. Ne 3. C. 35.
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JiATBHICTh, BCTAHOBJICHUH 3aKOHOM TIOPSI0K
31HCHEHHS 5IKO1 0XopoHsaeThes cT. 365-3 KK
VYkpainu, BiOyBaeTbCs 00 BHECEHHSI BIJO-
MocTel npo K. nip. 1o €PIP, Toxi sk y Bif-
MOBITHUX CTaTTAX, NMepeAOadYeHUX YHWHHOIO
penakuieto po3airy XVIII, tak 1 B 6aratbox
TIIyMau€HHAX POJOBOT0 00’ €KTa K. Ip. IPOTH
npaBocyns (HaBiTh Yy HOTO MAPOKOMY PO3Y-
MiHH1) HIEThCSI PO JIsUTBbHICTD, KA BigOyBa-
€THCS MICISA BIIKPUTTS KPUMIHAIBLHOTO IPO-
BaJKEHHS.

3Ba)kalOuu Ha 1€, CTa€ 3PO3yMUIMM, IO
«KJIFOYEeM» Il BUPIIICHHS MUTAaHHS TPO Mpa-
BHJIbHICTH MICII€3HAXOKEHHS HOPMH, TIEpEI-
6auenoi ct. 365-3 KK Vkpainu, € orpumanus
BIJIMOBI/I HA 1HIIIE TUTAHHS: YU € I1ACTABU JUIS
BKJIFOUEHHS JI0 POJIOBOTO 00’ €KTa K. TIP. IPOTH
MPaBOCYsl CYCIUIBHUX BIJIHOCHH, TOB’s3a-
HUX 13 JISUTHHICTIO 3 pearyBaHHS Ha BUSBJICHI
(bakTu K. mp., sika BiOYyBAETHCS 10 BHECEHHS
Bi1IOMOCTEH Tpo K. mp. 10 €PJIP?

Ha namy aymKy, 3a yMOBH CHpUHHATTA
OIMPOKOTO TMIAXOAY 10 TIyMAdeHHS IMOHSTTS
«TPaBOCYAJs» BIANOBIAL HAa TOCTaBJICHE
nuTaHHA Mae OyTu mo3uTuBHOW0. Kpim 3raga-
HUX paHille NPUMUCiB CT. 214, HOpMaTUBHUM
MIAIPYHTSIM JJI TAKOTO BUCHOBKY € 1 IOJIO-
xeHHs cT. 303 KIIK Ykpainu, B sikiit HaeThes
PO MOXKJIMBICTh OCKap)KEHHS came 0e3i-
SJIBHOCTI  CJITYOTO, Ji3HaBa4a, IMPOKYpopa,
siKa TOJISiTa€ B HEBHECEHHi BioMocTeill mpo
K. p. 1o €PJIP micis oTpuMaHHs 3asiBH YH
NOBIJOMJICHHA PO K. n1p. Bunaersces, mo Ton
(axT, 1110 MOYKJIMBICTh TAKOTO OCKaPKEHHS per-
JTAMEHTOBaHa TI€I0 K CaMOI0 HOPMOIO, KOTPOIO
nependayeHa  MOXJIMBICTb — OCKAapKEHHs
1 IHIUX 3AIMCHIOBAHUX TiJ Yac TOCYI0BOTO
MPOBAKCHHSI PIIICHb, A1 94U O€3IisITbHOCTI
CJIYOrO, JAi3HaBadya abo MpOKypopa, € CBII-
YEHHSIM OPTraHiYHOI €JHOCTI BCiX IMX BHIIB
TISUTBHOCTI, SIKI HAampaBlIeHI HA JTOCATHEHHS
€IMHOT METH — 3a0€31eueHHs 3/11CHeHHSI Mpa-
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BOCY/JISI, CYCIIIbHI BITHOCHHU Y cdepi IKOTO
1 SIBJISIFOTHCS OTHUAM 13 BUZOBHX 00’ €KTIB K. TIP.
MIPOTH TPABOCYIJIS.

AHAJIOTIYHY TOYKY 30py i3 IIOTO MpH-
Boxy BucnoBmoBana F0.B. FOmuna. Kpumi-
HajicTka me B 2012 p. pe3oHHO 3a3Hayana,
o 37iMCHIOBaHA BijJ| IMEHI Jep)kKaBU 0CO0-
JUBUM KOJIOM YIIOBHOBAXCHHX KPHMIiHAIIb-
HO-TIPOIIECYaTbHUM  3aKOHOM  TOCaJ0BHUX
0Ci0 TPaBOOXOPOHHUX OpraHiB podoTa 3 Po3-
IS4y Ta BUPIIMIEHHS 3asB YU IOBIJIOMJIEHb
PO BUMHEHI a00 MiJArOTOBIIOBAHI 3JI0YMHU
€ cnenudiYHUM eTaroM JisSIbHOCTI OpraHiB
1 0ci0, Kl COPUSIOTH IPOLECyalIbHIN MislIb-
HOCTI Cyly 3 BHUKOHaHHS (YHKUII MpaBo-
cynasi. «Came Ha IIbOMY €Talli, — IPOJAOBKY-
Bajia CBOIO JYMKY FOPUCTKA, — 3aKJIaIa€ThCS
npaBoBa rapaHTid 3[1HCHEHHsS MpaBOCYIs,
OCKUIbKM TIPU3HAYEHHSM 3a3HAYEHOT MisiiIb-
HOCTI € BCTaHOBJICHHS HasBHOCTI abo Bij-
CYTHOCT1 Y BUMHEHOMY JisIHHI O3HAK CKJIaTy
3JIOUMHY; CyCHiIbHAa HeOe3leka MHuX IisHb
MoJIATae B TIEPEIIKO/KAHHI CBOEYACHOMY
PO3KPUTTIO, TMPUIMHEHHIO W 3amoOiraHHIo
37I0YUHAMY’.

CxoXy 3a 3MICTOM TIO3UIlI0 3aiimae
1 M.B. IlleniTeko, KU TOBOAUTH HEOOXIJ-
HICTh TIEPENIsAAy CHCTEMH 3JIOUYMHIB TIPOTH
MPaBOCYAsI, MO JO3BOJUTH BCTAHOBHUTH 1X
ONTUMAJIBHY KUIBKICTh Ta (HOPMYIIOBAHHS
JTUCTIO3UITIH HOPM, IO TO3BOJISTFOTh OXOPOHSITH
CYCIIUTLCTBO BiJl TOCSTaHb HA TPABOCYIS.
30kpemMa, TOCWJIAKYUCh Ha  BIJMOBIIHUN
ICTOpUYHMIA Ta 1HO3EMHHU IOCBif, (axiBelb
OOIPYHTOBYE JOUIIbHICTD BKJIIOYEHHS J0
CUCTEMH 3JI0YHMHIB TIPOTH MPABOCYJIS TAKOTO
MOCSITaHHS, K BiJIMOBA BiJ MPaBOCYIIS, SKE

°FOummna FO.B. TlocsiraHHsT TPOTH MPABOCYI,
IO 3AIHCHIOIOTHCS Y TpoLeci mepeBipku iHdopmarii
po BUMHEHI a00 MiArOTOBIIOBAHI 3JI0OYMHHU (KPUMi-
HaJIbHO-TIPABOBUI aclekTH) : aBroped. IuC. ... KaH.
1opu. Hayk. 3anopixoks, 2012. C. 5.
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€ YaCTMHOI0 TPYNH «3JIOYMHIB, SIKI BUYMHSA-
I0TbCA Ha cTajil A0 peecTpauii 3/7104YHMHY,
OB’ s13aH1 3 PEECTPAIlIEI0 3JIOUMHY YU 3aMICTh
3MICHEHHSI JOCYJIOBUX UM CYHOBUX IpOIle-
Zyp» 1 1oJIAra€ B HEMOTUBOBaH1 yMHCHIH BiJI-
MOBIi y 3IIHCHEHHI MPaBOCYIIs, IO OB’ S3Y-
€THCS 3 TTOYATKOM JTOCY/IOBOTO PO3CIiAyBaHHS
Ta / abo cymoBoro po3nsny .

[lomiOHI MIpKyBaHHSI JIyHalOTb 3 BYCT
1 YMMaJI0i KUTBKOCTI 1HIINX SIK BITYM3HIHUX, TaK
1 3apyODKHHX JTOCIITHUKIB BiJINOBLAHOT ITpo0ite-
MAaTHuKH, 5K, 30KpeMa, MUY Th PO Te, MIO:

— KpPUMIHAJIBHO-IIPABOBY 3a00pPOHY MPO
ciy’)k00Be TIOTypaHHS 3JI0YMHY JIOTIYHO PO3-
TallyBaTH CEPe]] 37I0YMHIB MPOTH MPABOCYIA,
a/pKe 1€ [ISHHA TOCATaE Ha MPaBOMIPHY
JUSTIBHICTh  CTICLIAJIBHUX JIEP)KaBHUX oOpra-
HIB, M0 CHOPUSAIOTH peaiizamii MmpaBoOCYLIsL
(O.M. Jlememiko)'';

— HE3BAXAUM Ha T, IO MOTYpaHHS
3I04MHAM PO3MIIIEHO B PI3HUX CTATTAX
KK Vkpainu, 3MicTOM MOTypaHHS BHCTYTA€
HaJaHHsA MACHUBHOI JIOMOMOTrHM o0co0i, fKa
BUMHWJIA 3JI04YHMH, 1110 3yMOBIIKO€ YXUJICHHS 11
Bi/I KpUMIHAJIBHOT BiJIMOBIJAIBLHOCTI 1 MOKa-
paHHs, a TOMY OCHOBHUM Oe3mocepeaHiM
00’€KTOM OymyTh BUCTYMATH CYCHIJIbHI Bif-
HocuHu B cdepi npaBocynns (O.M. Cwmy-
mak)'?;

— HEBUKOHAHHS OOOB’S3KIB KPHUMIHAJIb-
HOTO TIePECITiyBaHHS € 3JI0YHMHOM TPOTH Tpa-
BOCY/JIS 1 BUPAKAETHCA Y T. Y. U Y HEIPUIHSATTI
YIOBHOBaXEHOIO 0COOOI0 ITi/T Yac BUSBICHHS

""IHemiteko  M.B.  TeopeTnko-MeTom00Ti4HI
3acamu  (QOpMyBaHHS CHCTEMH HPOTHIIT 3J104MHAM
y cdepi npaBocyIs : AMC. ... IOKT. FOpUJ. HaykK. Xap-
KiB, 2018. C. 50-51, 238, 395.

1 Jlemeniko O.M. KpuminanbHO-paBoBa OIIiHKA
HOTYpaHHsI BYMHEHHIO 3JI0YMHY : JIUC. ... KaHJ. FOPHI.
Hayk. Xapkis, 2001. C. 152.

12 Cmymiak O. M. BiamnoBifgaapHICTh 3a MOTYpaHHS
3JI04MHY, Ta HOro MomnepeaKyBajJbHUI BIUIMB Ha 3J10-
YUHHICTb. AKmyanvhi npobiemu 800CKOHANEHHS YUH-
Hoeo 3axkonodascmea Yipainu. 2013. Bum. 33. C. 278.
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O3HAK 3JI0YMHY 3aXOJiB, IEPeA0aYEHUX 3aKO0-
HoxascTBoM (B.M. Bopkog)'.

BucHoBknu

Ortxe, 3 ypaxyBaHHSIM yCiX HAaBEICHUX apry-
MEHTIB, 30KpeMa BCTAaHOBJIEHUX OCHOBHOTO 0e3-
MOCEPETHHOTO 00’€KTa K. TIp., MepeadadyeHoro
ct. 365-3 KK VYkpainu, Ta ponoBux 00’€KTIB K.
np., 3ocepemkennx y posaitax XVII ta XVIII,
MO>KHA 3pOOWTH BHCHOBOK TIPO TE, IO JIiSTHHS,
OIMMCaHI y YMHHIN peNlaKilii aHaIi30BaHOT HOPMH,
Mayii O OyTH BU3HAHI IMOCSTaHHSM Ha BITHOCUHU
NPaBOCY/ISA, @ TOMY PIIIEHHS BITYM3HSIHUX Tap-
JIAMEHTApIiB MPO PO3MIMIEHHS JO0CIIPKYBAaHOT
KPUMIHAJILHO-TIPABOBOI HOBEJU CEPEl CIY»K00-
BUX K. ITP. € TOMWJIKOBHM 1 TAKUM, 1110 HE TIOBHOIO
MIpOIO BIJIOOpa)kae XapakTep aHTHCYCHUIbHOI
CHPSIMOBAHOCTI AOCIIKYBAHOTO JETIKTY.

Bognouac xortinocs 6 mpuragaru, 1o,
HE3BAKAIOYM HAa BU3HAHHS CyCHUIBHOI HEOe3-
MIEKH TPATBHOTO O13HECY, B HAIIIUX MOTIEPETHIX
poboTax Oyna qoBeJieHa HEBUIIpaBIaHa Kazyic-
TUYHICTH CT. 365-3 KK VYkpainu ta nos’s3ana
3 I UM HEOOXIJHICTb OHOBJIEHHS i1 YMHHOI
penaxiii'*. HaykoBo 0oOrpyHTOBaHi MpPOIO3H-
il 13 IbOro HPUBOLY MM crpoOyemMo chop-
MYJIOBATH BXK€ B HACTYMHMX HAIIUX POOOTaXx,
MPUCBAYEHUX 00’ €KTUBHIM CTOPOHI PO3IVISTY-
BAaHOTO CKJIAAY K. Ip., aHATI3 SIKOi € MepCreK-
TUBHUM HAIpPsIMOM HAyKOBOTO JIOCIIPKEHHSI.

3 Bopkos B. H. TIpecTyrmieHusi mpoTHB OCYIIe-
CTBIICHHUsI TOCYAAPCTBEHHBIX (YHKIHH, COBEpIIacMbIC
JOJDKHOCTHBIMHU JIMIIAMH © JIUC. ... JOKT. IOpUJ. HayK.
Owmck, 2015. C. 155-156.

14 ITpauercekuii €. 0. TIpo BUNpaBraHicTh OMOB-
HeHHs KpuMiHambHOro kofiekcy Ykpainu crarrero 365-3:
JIOCITIJDKEHHS 3 TIO3UIIIH CUCTEMHOTO Tiaxomy. FOpuouu-
nutl 6ronemens. 2020. Buir. 16. C. 249-257; Mopuau P. O.,
HpaueBcekuii €. 0. Onosnenns cr. 203-2 KK VYkpainu
SIK HACIIIOK CKACYBaHHsS 3a00pPOHH TpaJbHOrO Oi3HECY:
aHAJTI3 Ha TIPEAMET BIIMOBITHOCTI MPHHIIMITY CYCILTBHOI
HeOe3neku. FOpuouunul HayKosull enleKmpoHHUL HCYp-
nan. 2020. Ne 8. C. 386-390.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/21

WWW.UNI-GOETTINGEN.DE/REOS



Kovalyshyn Oleksandr From harmonization to mutual recognition: legal aspects
From harmonization to mutual recognition: legal aspects!

Kovalyshyn Oleksandr

PhD, Associate Professor,

Senior Research Associate

Scientific Research Institute of Private Law and Entrepreneurship
of National Academy of Law Sciences, Ukraine

The article concerns legal and commercial aspects of trade between the EU-member states.
The attention is paid to its barriers such as physical barriers (customs formalities and border
control); technical barriers; fiscal barriers; multicurrency. The author emphasizes that the ways
for solving these barriers are harmonization and mutual recognition.

Special attention is paid to the case law of the European Court of Justice, in particular
Case 120/78 (Cassis de Dijon). This case provides key elements for mutual recognition. The
effects of this precedent are as follows: (1) Products lawfully manufactured or marketed in one
of the Member States must, in principle, move throughout the Union without hindrance. It should
be noted that such products must comply with levels of protection equivalent to those established
by the Member State to which the products are destined; 2) Barriers to free movement are allowed.
However, they (barriers) can only be acceptable if: a) they are necessary to meet mandatory
requirements (eg health, safety, consumer protection and the environment); b) can be justified
in relation to a legitimate aim and are proportionate to the aims; ¢) have a legitimate aim which
justifies disregard for the principle of free movement of goods; (3) In the absence of harmonized
Union legislation, Member States have the right to impose requirements on their territories
which must comply with the rules of the Treaty on the free movement of goods (Articles 34 to
36 of the Treaty on the Functioning of the European Union).

The principle of mutual recognition is not just the principle of commercial law inside
the European Union. It is also widely spread outside EU. It is explained in the article that the EU
has signed a number of agreements on mutual recognition of technical standards with countries
such as Japan, Canada, Israel, the United States and others. However, they do not provide for
the unification of technical norms and standards of the contracting countries. According to these
agreements there is a mutual recognition of product certification procedures, which significantly
facilitates the terms of trade between the parties to the agreement and eliminates the need for
manufacturers-exporters of products to undergo such a procedure in the importing country.

The author concludes that mutual recognition principle ensures market access for goods
that are not, or are only partly subject to EU harmonization legislation. It guarantees that any
good lawfully sold in one EU country can be sold in another. The only permitted exception to
the principle of mutual recognition is if such a good (or service) poses or may pose a threat to
the health of consumers or the environment.

' This publication was written in the framework of the Jean Monnet Module “Commercial Law of the Euro-
pean Union” and was financed with the support of the Erasmus+ Program of the European Union.
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Introduction

The European Union has many advantages
taking into account its supranational nature.
One of them is the freedom of movement
of goods. Due to the freedom of movement
of goods, trade between states increases,
the cost of production decreases. In this context,
it is crucial to take into account relevant trends
in order to improve national legislation.

Free movement of goods is an element
of the customs union. Its implementation is
to remove all barriers to the free movement
of' goods. Among the main barriers are: physical
barriers (customs formalities and border
control); technical barriers; fiscal barriers;
multicurrency.

Following the abolition of customs
formalities and border controls, technical
barriers remain the main obstacles to
the ultimate freedom of movement of goods.
They are very diverse in individual countries
and are constantly evolving.

There are two ways in which potentially
negative effects of standards on trade may be
reduced: harmonization or mutual recognition.
These questions were discussed by such authors
as Gianluca Orefice, Roberta Piermartini,
Nadia Rocha, C. Barnard and many others. But
as usual the legal aspects of mutual recognition
were outside their scientific interests.

Therefore the object of the article is
the legal aspects of harmonization or mutual
recognition as the ways of elimination
of the technical and tax barriers.

Presenting main material
The EU is in favor of unifying technical
norms and standards at the international level.

The Community’s progress in this regard is
its accession to the Agreement on Technical
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Barriers to Trade in the WTO, in the practice
of signing agreements on mutual recognition
of technical standards with third countries.
Occupying a leading position in the world trade
and actively defending its position in the WTO,
the EU is largely the initiator of a global culture
of standardization and certification of products.
Under the Agreement on Technical Barriers
to Trade, the EU advocates the development
of common global technical standards
through the unification of national laws or
the mutual recognition of national standards
and procedures, and actively participates in
the relevant WTO committee.

The EU has signed a number of agreements
on mutual recognition of technical standards
with countries such as Japan, Canada, Israel,
the United States and others. However, they
do not provide for the unification of technical
norms and standards of the contracting
countries. According to these agreements there
is a mutual recognition of product certification
procedures, which significantly facilitates
the terms of trade between the parties to
the agreement and eliminates the need for
manufacturers-exporters of products to undergo
such a procedure in the importing country.

Common standards lower the information
costs faced by consumers and increase their
confidence about the quality of imported
products®. This fact is also confirmed when to
look at business-to-business relationships. The
harmonization of some standards enhances
communication effectiveness between
the parties®.

2 Dissanayaka, S. M., Kumaraswamy, M. M.,
Karim, K., & Marosszeky, M. (2001). Evaluating
outcomes from ISO 9000-certified quality systems
of Hong Kong constructors. Total Quality Manage-
ment, 12(1), 29-40.

3 Grajek, M. (2004). Diffusion of ISO 9000 stan-
dards and international trade. Wissenschaftszentrum
Discussion Paper SP II 2004—16.
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Harmonization of standards between
two countries implies a common definition
of both the policy objective and the technical
requirements to achieve it. Mutual recognition,
instead, refers to the reciprocal acceptance
of the measures applied in both countries®.

Harmonization may be defined as
making law, the regulatory requirements or
governmental policies of different jurisdictions
identical or at least more similar. It is one
response to the problems arising from policy/
regulatory differences of commercial activity
among political units; it is also one of the forms
of inter-governmental cooperation.

Harmonization, also known as standar-
dization or approximation, refers to the
determination of EU-wide legally binding
standards to be met in all Member States. The
creation of an internal market, which has been
one of the main objectives of the EU, requires
the harmonization of some rules concerning
inter-State trade.

The initial push for the harmonization
of national norms and standards in
the Community was given by Commission
Directive 70/50 and the Dassonville -case.
They interpreted technical barriers to trade
between Member States of the Community as
measures having equivalent effect to quantitative
restrictions and to be eliminated in accordance
with Art. 28 of the Treaty. However, until
the mid-1980s, harmonization processes were
extremely slow. The reasons for this were, firstly,
the technical complexity of the process, due to
the need to form uniform rules for each category
of goods and, secondly, the adoption of relevant
directives of the Council should be unanimous.
However, these difficulties were resolved by

4 Gianluca Orefice, Roberta Piermartini, Nadia
Rocha, Harmonization and mutual recognition: What
are the effects on trade? URL: https://www.gtap.agecon.
purdue.edu/resources/download/5808.pdf.
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the adoption on 7 May 1985 of a Council
Resolution on a new approach to technical
harmonization and standardization.

Therefore mutual recognition became
so popular. It should be mentioned that there
are different types of mutual recognition :
mutual recognition of court judgments, mutual
recognition in company law etc.

For example, the Brussels Convention on
Mutual Recognition of Companies of February
29, 1968, was to solve the problem of recogni-
tion of foreign legal entities. The Convention
proposed the EU member states to recognize
legal entities mutually with: 1) a certain legal
relationship with one of the EU member states
(formed in accordance with its legislation);
2) legal and factual connection with the territory
of the EU member state; 3) economic activity
for profit (Articles 1 and 2). Such legal entities
could enjoy the freedoms granted within
the EU. The 1968 Brussels Convention also
aimed to regulate the recognition of companies
without legal personality (Article 8). But
above mentioned type of mutual recognition
has nothing with trade and standardization.

Mutual recognition in the field of technical
barriers is a process which allows conformity
assessments (of qualifications, product...)
carried out in one country to be recognized in
another country.

Suppose that two countries A and B adopt
different standards to achieve the same level
of car safety. Suppose as well that there is a fixed
costs associated with the adoption of each type
of standard. Without an agreement, a firm that
wants to sell in both market needs to pay two
fixed costs (the one associated with the standard
in country A and that associated with the
standard in B). However, if country A and B
chose one common standard (harmonization)
or recognize as equivalent each other standard
(mutual recognition), the firm will be able to
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sell in both markets paying only one fixed
cost of entry in the market. The firm will also
be able to better exploit economies of scale,
thus producing at a lower marginal cost. On
the consumer side, harmonized standards or
mutual recognition should both be steps toward
increased confidence for the foreign product.
Therefore, trade between the two countries
will increase’.

The principle of mutual recognition applies
to the free movement of goods: a State may
not prohibit the sale in its territory of goods
which have been lawfully manufactured in
the territory of another Member State, even
if such goods differ in quality from domestic
goods. This principle is based on mutual
recognition of quality and standards set in
another EU Member State.

Mutual recognition is the principle
of EU law under which goods that are legally
sold in one EEA country can be marketed
and sold in any other. For the exporter, this
means that a product legally on sale in one
country should not have to meet a second set
of requirements in the country to which they
are exporting.

For example, a Certificate of Mutual
Recognition shows that your vehicle is
suitable to be driven on the roads of the EU
member-state. Mutual Recognition legislation
only applies to those who are importing a car
to the UK that was originally manufactured
and registered for use in the EU. The certificate
is issued by the Vehicle Certification Agency.

Or another example. Article 53(1)
ofthe TFEU providesthatthe mutualrecognition
of the diplomas and other qualifications
required in each Member State for access to

5 Gianluca Orefice, Roberta Piermartini, Nadia
Rocha, Harmonization and mutual recognition:
What are the effects on trade? URL: https://www.
gtap.agecon.purdue.edu/resources/download/5808.pdf.
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regulated professions can be used to facilitate
freedom of establishment and the provision
of services. That is a consequence of such EU
freedom as movement of workers.

The mutual recognition principle ensures
market access for goods that are not, or are only
partly subject to EU harmonization legislation.
It guarantees that any good lawfully sold in
one EU country can be sold in another. Some
authors explain it as an integral part of non-
discrimination®.

The principle of mutual recognition
applies to 20% of industrial production
and 26% of mutual trade in industrial goods.
It should be noted that the costs of companies
to assess the conformity of products are quite
significant. Their size depends on the type
of product, technical characteristics, market
capacity of the consumer country and the
size of the enterprise. Costs can reach up
to 2% of the total turnover of the consumer
market on average annually. Costs for
companies that do not specialize in
the production of one type of product are
higher. The reason is that they do not benefit
from economies of scale. For such companies,
the costs of adhering to the principle
of recognition can reach 10-15% of the total
annual turnover. In 2000, 28% of mutual trade
in industrial goods fell under the principle
of mutual recognition.

The implementation of the principle
of mutual recognition proved to be the most
successful in the industries that produced
the safest goods. The principle of mutual
recognition plays a special role in such
industries as the food industry, the production
of electrical machinery, building materials,
and the chemical industry.

®Barnard C. The Substantive Law of the EU.
The four freedoms. Second edition, Oxford University
press, 2007, p. 18.
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The case law of the European Court of Jus-
tice, in particular Case 120/78 (Cassis de Dijon),
provides key elements for mutual recognition. The
effect of this precedent is as follows:

1. Products legally manufactured or
marketed in one of the Member States must,
in principle, move throughout the Union
without hindrance. It should be noted that such
products must comply with levels of protection
equivalent to those established by the Member
State to which the products are destined.

2. Barriers to free movement are allowed.
However, they (barriers) can only be acceptable
if: a) they are necessary to meet mandatory
requirements (eg health, safety, consumer
protection and the environment); b) can be
justified in relation to a legitimate aim and are
proportionate to the aims; c) have a legitimate
aim which justifies disregard for the principle
of free movement of goods.

3. In the absence of harmonized Union
legislation, Member States have the right to
impose requirements on their territories which
must comply with the rules of the Treaty
on the free movement of goods (Articles
34 to 36 of the Treaty on the Functioning
of the European Union).

However, despite the significant contribution
to the free movement of goods within the single
market, the principle of mutual recognition cannot
solve all problems and even now there is room
for further harmonization, as can be seen from
the comments of the Monti Report.

The case of Cassis de Dijon is widely
known for its important role in promoting
the principle of mutual recognition. This
case has also played a huge role in changing
the EU’s approach to technical harmonization
on such fundamental provisions:

1. In stating this principle, the Court has
clearly placed the burden of proving that products
do not meet the essential requirements on national
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public authorities. The court has also raised
the issue of appropriate means of demonstrating
conformity in a proportionate manner.

2. Noting that Member States may justify
a ban or restriction on the sale of products from
other Member States only on the basis of non-
compliance with the essential requirements,
the Court has defined the content of future
harmonized legislation: should not appear
in the texts of EU Harmonized Legislation
in the future. This opened the door to a New
Approach as to what constitutes an essential
requirement and how to formulate it in such
a way that compliance can be demonstrated.

3. Noting that Member States are obliged
to accept products from other Member
States, with the exception of clearly defined
conditions, the Court has defined a legal
principle but has not provided the means to
build trust in products could not vouch. This
has led to the need to develop a conformity
assessment policy’.

The legislative approach of the New
Approach, approved by the Council of Ministers
on 7 May 1985 in its Resolution on
the New Approach to Technical Harmonization
and Standards, became a logical legislative
continuation of the Cassis de Dijon case.

This regulatory technique has established
the following principles:

Products manufactured in accordance
with harmonized standards benefit from
the presumption of conformity with the relevant
essential requirements of applicable law,
and in some cases the manufacturer may use
a simplified conformity assessment procedure
(in many cases the manufacturer’s declaration
of conformity becomes more acceptable to
public authorities, product liability legislation).

7 «bnakuTHA HACTAHOBA» 13 BIIPOBAKEHHS IIpa-
BuJ1 €Bpomneiichkoro Coro3y miozo npoaykiiii, by Euro-
pean Commission, 2014, 153 c.
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The application of harmonized or other
standards remains voluntary and the manufac-
turer can always apply other technical specifica-
tions to ensure compliance (but will bear the
burden of proving that these technical specifications
meet the essential requirements, often through
a third party conformity assessment procedure).

Harmonized legislation should be limited to
the essential requirements (preferably in terms
of performance or functional requirements) that
products placed on the EU market must meet if
they enjoy the right to move freely within the EU.

Technical specifications for products that
meet the essential requirements set out in
the legislation should be set out in harmonized
standards that may be applied in conjunction
with the legislation®.

The only permitted exception to
the principle of mutual recognition is if such
a good (or service) poses or may pose a threat
to the health of consumers or the environment.

The principles of the New Approach laid
the base for European standardization in support
of the Harmonized Union legislation. The role
ofharmonized standards and the responsibilities
of European standardization organizations
are currently defined in Regulation (EU)
Ne 1025/2012° together with the relevant
Harmonized Union legislation.

The World Trade Organization (WTO) has
also adopted the principle of relying on standards
in technical regulations. In its Agreement on
Technical Barriers to Trade, WTO encourages
the use of international standards'.

8 Council Resolution of 7 May 1985 on a new
approach to technical harmonization and standards.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
2uri=CELEX%3A31985Y0604%2801%29.

? Regulation (EU) No 1025/2012 of the European
Parliamentand ofthe Council of25 October2012 on Euro-
pean standardisation. URL: https://eur-lex.europa.cu/
legal-content/EN/TXT/?uri=celex%3A32012R1025.

19 Technical barriers to trade Agreement. URL:
https://www.wto.org/english/tratop_e/tbt_e/tbt_e.htm.
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Negotiations on the first texts of the
Harmonized Union legislation, based on the
New Approach, immediately demonstrated
that the definition of essential requirements
and the development of harmonized standards
were not sufficient to build the necessary
level of trust between Member States.
States agreed that appropriate horizontal
conformity assessment policies and tools
should be developed. This was done in
parallel with the adoption of directives.
Therefore, in 1989 and 1990, the Council
adopted Resolution on the Global Approach
and Decision 90/683 / EEC (updated
and amended by Decision 93/465 / EEC),
which sets out general guidelines and detailed
conformity assessment procedures. To
date, they have been repealed and updated
by Decision Ne768 / 2008 / EC of 9 July
2008 on a common framework for the sale
of products''.

Conclusions

The mutual recognition principle ensures
market access for goods that are not, or are
only partly subject to EU harmonization
legislation. It guarantees that any good
lawfully sold in one EU country can be sold
in another. In opposite to mutual recognition
harmonization, also known as standardization
or approximation, refers to the determination
of EU-wide legally binding standards to be
met in all Member States.

The only permitted exception to
the principle of mutual recognition is if such
a good (or service) poses or may pose a threat
to the health of consumers or the environment.

' Decision No 768/2008/EC of the European Par-
liament and of the Council of 9 July 2008 on a common
framework for the marketing of products, and repeal-
ing Council Decision 93/465/EEC. URL: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=ce-
1ex:32008D0768

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/21

WWW.UNI-GOETTINGEN.DE/REOS



Komziuk Anna Formation of legal sources of the European Union for establishment...
Formation of legal sources of the European Union for establishment
of standards of good administration as principles of its functioning

and interaction with private persons

Komziuk Anna

PhD Student

Mpykolas Romeris University, Vilnius (Lithuania),

Junior Lawyer in UNHCR Implementing Partner in Ukraine
ORCID ID: 0000-0003-3827-5838

Being a national of the country where for a long time the main focus of the state was to satisfy
the interests of the state itself, the author chose to study the regulation of the principles of good
administration in the European Union. The importance of the principles of good administration
for the proper functioning of public administration bodies both within the European Union
and at the national level of the member states is emphasized.

The article examines the legislative regulation of the principles of good administration,
reveals their importance for the proper functioning of the institutions of the European Union as
awhole. The author considers the principles of good administration in the framework of the treaties
of the European Union, as the primary legislation of the Union. Particular attention is paid
to the Code of Good Administrative Behaviour, as a basic document that reveals the essence
of the principles of good administration.

The author also drew attention to the importance of the case law of the Court of Justice
of the European Union, as the real practice of implementing the principles of good administration
can be traced in their decisions.

Particular attention was paid to the observance of the principles of good administration
by civil servants, which was emphasized in the framework of Staff Regulations of Officials
and the Conditions of Employment of Other Servants of the European Economic Community
and the European Atomic Energy Community.

The importance of the principle of independence of public administration bodies for
continuous and effective work of its bodies in times of political change is also noted.

It was concluded that a person’s right to a proper administration is directly related to the duty
of the state to ensure it by creating a proper institutional structure in the state.

Introduction of the joint forces to address common
challenges, referring to the fact that the state

At the end of the 20th century,
a trend towards globalization took shape
in the world. One of the reasons for this
trend is the increasing role of international
and intergovernmental organizations
and that formed after the Second World
War. Some researchers see the potential
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alone cannot solve the pressing issues
of today, such as terrorism, climate change,
pandemics, corruption and etc. Accordingly,
in order to solve significant problems, hopes
are placed on the global government, which
will be able to coordinate the actions of states,
taking important political decisions.
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However, in contrast to the political
direction of global governance, scholars point
to the importance of the proper functioning
of national public administration bodies
as frontliners in the constant fight with
the world’s problems. Although, taking into
account the fact that the legislation of each
country is unique, the practice of its application
is unique, and the history of the formation
of state institutions is different — global
standardization of legislation on the activities
of public administration is impossible. Also,
the creation of a single foundation for their
daily proper work is quite probable, and they
can be the principles of good administration.
Such principles have already been formed
in the world and European space, but their
implementation in practice is different.

By adopting a course of European
integration and signing an association
agreement between Ukraine, on the one
hand, and the European Union, the European
Atomic Energy Community and their
member states, on the other, Ukraine has
expressed its desire to move closer to
European  standards, including good
administration standards. The way to
the real implementation of the principles
of good administration in Ukraine is, first
of all, the study of the theory and practice
of their application in the European Union
(hereinafter — the EU).

Statement of the main part

The experience of Soviet Ukraine has
shown the ineffectiveness of the model of work
of executive bodies focused on meeting only
the needs of the state. V.B. Averyanov once
rightly emphasized that the fundamental
flaw of the former government building
was the disregard for the importance
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of human rights, their proper implementation
and protection'.

Democracy as such directly depends on
the trust of citizens in the existing system
of the state, its bodies and those who are
appointed, elected or employed in its
service. The state-centric model prevailing in
Soviet times led to a total distrust of society
in public authorities and distorted, in general,
the vision of proper administration.

Standards of the rule of law and the focus
of the state services on the interests of society
have prevailed for a long time in developed,
democratic countries and, above all, at the level
of building appropriate institutions.

The European Union has come along way in
shaping the existing system and form. Today,
the institutional structure of the FEuropean
Union has established competencies, principles
of activity, rights and responsibilities. The main,
key link in the functioning of these institutions is
the availability of its own staff at both European
and national levels — employees. After more
than fifty years of European integration,
a number of requirements and standards
have been formed for the proper functioning
of the European institutions and, consequently,
for employees in their daily interaction
with individuals.

Within the European Union, the main
sources of interpretations of the principles
of good administration are the Treaty on
the Functioning of the FEuropean Union,
the Charter of Fundamental Rights
of the European Union and the European Code
of Good Administrative Behaviour, and the case
law of the European Court of Justice.

" Aep’sinoB B.B. TIpuHImI BEpXOBEHCTBA MpaBa
B YKpaiHCBKOMY aJMiHICTPaTUBHOMY 3aKOHOIABCTBI
Ta npaBo3acTocyBaHHi. [IpuHIMI BEepXOBEHCTBA MpaBa
y AISTTBHOCTI JIep’KaBH Ta B aJIMiHICTPaTUBHOMY IpaBi.
Kuis, 2008. C. 155-174.
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The primary law of the European Union
consists of treaties concluded between
Member States. Now, taking into account all
the changes and additions, the fundamental
treaties of the European Union, which
contain a common constitutional framework
and establish the EU institutions, are
the Treaty on European Union and the Treaty
on the Functioning of the European Union?.

The importance of the proper functioning
of the European administration is emphasized
in Art. 298 of the Treaty on the Functioning
of the European Union, according to which
EU institutions and bodies, in carrying out
their functions, may rely on the open, efficient
and independent functioning of the European
administration®.

Consolidation at this level of certain
principles of good administration shows
their importance in the normal functioning
of the institutions of the European Union
to perform their functions and promote
the welfare of citizens, which is, in accordance
with Art. 2 of the EU Treaty, with the aim
of creating a Union®.

Since the treaties of the European Union
first establish its institutional foundations, such
aprinciple as the independence of the European
administration should be considered in
the context of its independence from other
“branches of government” of the Union.
The independence of public administration
is an integral part of its proper functioning,
as, above all, autonomy from the political
apparatus allows the administration to be

2 Consolidated Version of the Treaty on the
Functioning of the European Union. Official Journal
of the European Union. 2012. P. 390. URL: https://eur-
lex.europa.eu/eli/treaty/tfeu 2012/0j (Last accessed:
May 18, 2021).

3 Tbid.

4 Ibid.
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effective and efficient in times of political
changes.

Thus, the principles of good administration
are comprehensive and include requirements
not only for the construction of public
administration bodies, but also requirements
for their interaction with individuals.
Therefore, the Charter of Fundamental Rights
ofthe European UniondefinesinArt. 41 theright
of everyone to good administration’.

In general, the EU Charter of Fundamental
Rights was first developed in 1999-2000
at the initiative of the European Council to
demonstrate the EU’s existing achievements
in the field of human rights and to harmonize
the constitutional provisions of member states
in the field of human rights. It was developed
in one year by the joint efforts of the European
Parliament, the Commission and the Council.
The Charter was then solemnly proclaimed
by them and politically approved by
the member states at the European Council
summit in December 2000, but its legal
status was deliberately ignored at the time
due to the planned constitutional process
in 2003-2004. Only the Lisbon Treaty
of 2009 unequivocally enshrined the status
of the Charter at the level of the EU treaties®.

This legal act of the European Union
is the starting point for the initial formation
ofapracticalmodel ofinteractionbetweenpublic
authorities and individuals (the right to be heard,
access to information, etc.). For the first time,
the Charter established the right of individuals
to proper administration on the same level with

5> Charter of Fundamental Rights of the European
Union. Official Journal of the European Union. 2012.
P. 407. URL: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=CELEX:12012P/TXT (Last accessed:
May 04, 2021).

¢ EU Law: Text, Cases, and Materials (6th edn) /
Paul Craig and Grainne de Btirca, Oxford : Oxford Uni-
versity Press, 2015. 1198 p.

37



Komziuk Anna

civil rights’. The consolidation of the right to
good administration in section 5 of the Charter
of Citizens’ Rights at the level of political rights
highlights the importance of these principles in
general for the development of the rule of law
and the quality of administrative services
not only in the European Union but also in
the Member States.

However, the right to good administration
is not a classic civil right through citizenship.
According to Art. 41 of the Charter of
Fundamental Rights of the European Union,
it was granted to everyone regardless of their
nationality (every person) and formalized as
a human right. Thus, the administrative bodies
ofthe European Union are obliged to treatequally
all persons under their jurisdiction, regardless
of their nationality.® The Court of First Instance
of the EU also emphasized in its judgment
that the right to good administration is one
of the general principles enshrined in the rule
of law and is common to the constitutional
traditions of the Member States’.

In order to disclose the content
of the right to good administration contained
in the Charter, a Code of Good Administrative
Behaviour has been established'’. The Code is

"Negrut V. The Europeanization of Public Admin-
istration through the General Principles of Good
Administration. Acta Universitatis Danubius Juridica.
2011. No. 2. P. 5-15.

8 Bonusiak E., Sagan M. Right to Good Admin-
istration. Revista Facultatii de Drept Oradea. 2018.
No. 1. P. 237-243.

? Max.mobil Telekommunikation Service GmbH
v Commission of the European Communities / Court
of First Instance (Second Chamber, Extended Compo-
sition). January 30, 2002. URL: https://curia.europa.eu/
juris/showPdf.jsf?text=&docid=46671&page-
Index=0&doclang=EN&mode=Ist&dir=&occ=-
first&part=1&cid=5864277.

" The European Code of Good Administrative
Behaviour. Luxembourg: Office for Official Publica-
tions of the European Communities, 2002. P. 16.
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the most comprehensive document outlining
the principles of good administration. In
the framework of scientific research, this
document is essential for their further
classification, systematization, as well as
proper implementation at the national level.
In addition, the Code establishes some
principles of good administration in a narrower
sense — the direct interaction of a person with
representatives of the administration.

The Code includes general principles
of good administrative conduct that apply
to all public relations of institutions, unless
otherwise provided by individual provisions.
The provisions of the Code contain a set
of different principles and standards that have
developed in administrative practice and justify
the EU and its Member States''.

The principle of impartiality and
independence state in the Code of Good
Administrative Behaviour as the following:
“The official shall be impartial and independent.
The official shall abstain from any arbitrary
action adversely affecting members of the
public, as well as from any preferential
treatment on any grounds whatsoever”!2,

In addition, the European Code of
Good Administrative Behaviour contains
the principles governing the scope of the
administrative procedure defined as: objec-
tivity, public consultation, fair, impartial
and well-grounded attitude, the right to use
a citizen’s language, the right to be heard
and make statements, a reasonable time to make
a decision, a requirement to set out the reasons

' Kopric 1., Musa A., Novak G.L. Good Admin-
istration as a Ticket to the European Administrative
Space. Zbornik Pravnog Fakulteta u Zagrebu, 2011.
No. 5. P. 1515-1560.

2The European Code of Good Administrative
Behaviour. Luxembourg : Office for Official Publica-
tions of the European Communities, 2002. P. 16.
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for the decisions, indicating the possibility
of appealing the party’s indication of the appeal
and notification of the decision. The Code
also contains provisions on administrative
ethics, an obligation to transfer documents
to competent services or institutions, to keep
records of activities and compliance, as well as
the need for publicity of the European Union'.

Some scholars pay more attention to
the international aspect than the European
one when studying the Code, but given
the globalization trends, this approach can be
considered successful in revealing the principles
of good administration in the European Union,
their systematization and consolidation'. To
study the selected principles, scholars have
chosen the method of comparing the Charter
and the Code, because, in fact, many principles
are also contained in the Charter of Fundamental
Rights. In addition, the use of case law to
study the principles of good administration
is positive, as the practice of their application
and implementation is well traced. In
the form of recommendations to Member
States, researchers stressed the importance
of implementing the principles using
the analysis of the results of improper application
of the principles of good administration.
Law enforcement of European principles
of good administration is one of the elements
of their implementation, which requires
a critical and rational scientific approach to
obtain an objective assessment of the problem'>.

3 The European Code of Good Administrative
Behaviour. Luxembourg : Office for Official Publica-
tions of the European Communities, 2002. P. 16.

4 Batalli M., Fejzullahu A. Principles of Good
Administration under the European Code of Good
Administrative Behavior, Pécs Journal of International
and European Law, 2018/1. URL: http://ceere.eu/pjiel/
wp-content/uploads/2018/08/28 pjielPJIEL1801.pdf
(Last accessed: May 04, 2021).

15 Tbid.
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It should be noted that the European Code
of Good Administrative Behaviour is not
legally binding'®. The Code is seen as a guide
with the principles of good administration for
the institutions and bodies of the European
Union. The Code is also a guide for legislators
at the national level to implement the principles
of good administration, taking into account
the specificities of the participating States.

Itisimportanttohaveanhonest,professional
and responsible attitude of employees
to the implementation of their activities,
the implementation of their tasks and functions.
After all, improper performance of their official
duties makes it impossible to meet the primary
needs of society aimed at the realization
and protection of the rights and freedoms
of individuals. Therefore, adherence to
the principles of good administration in the work
of employees is an integral part of the proper
functioning of public administration bodies as
a whole.

The activities of employees are regulated
by the Staff Regulations of Officials'’, which
also provides for disciplinary responsibility
of employees for certain types of violations.
According to Staff Regulations of Officials,
a civil servant must adhere to the principle
of independence, namely not to be influenced
by personal, family or other interests in their
work.

In addition, according to Art. 11 Conditions
of Employment of Other Servants, employees
must refuse to exercise their powers, make

1® The European Code of Good Administrative
Behaviour. Luxembourg : Office for Official Publica-
tions of the European Communities, 2002. P. 16.

17 Regulation No 31 (EEC), 11 (EAEC), laying
down the Staff Regulations of Officials and the Con-
ditions of Employment of Other Servants of the Euro-
pean Economic Community and the European Atomic
Energy Community. Official Journal of the European
Union. 1962. P. 1385.
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decisions or take measures if they have
a private interest in the performance of
their duties. The presence of such an interest
significantly  affects the independence,
impartiality and objectivity of employees,
and therefore this situation requires immediate
notification of the immediate supervisor,
and sometimes other authorities'®.

Unlike the private sector, civil servants are
obliged to adhere to the standards of conduct
that has already been described. Thus, civil
servants can be brought to legal liability for
non-compliance with the specified standards
and failure to perform, improper performance
of their obligations. Civil servants may be
subject to criminal, administrative,
and disciplinary responsibility.

civil

Conclusions

The combination of law and principles
that set
of public administration bodies, as well as

standards for the construction

18 Regulation No 31 (EEC), 11 (EAEC), laying
down the Staff Regulations of Officials and the Con-
ditions of Employment of Other Servants of the Euro-
pean Economic Community and the European Atomic
Energy Community. Official Journal of the European
Union. 1962. P. 1385.
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their interaction with society, makes it clear
why the principles are contained in several
regulations at the same time, showing proper
administration as a complex category formed
within the European Union.

Today, the doctrine of good administration
itself is well developed, as its principles are
defined and widely used in the European
Union, where public administration cannot
be modern and effective without adherence
to principles such as the rule of law, transpa-
rency, equality and others.

The basic goal of the implementation
of the principles of good administration should
be to ensure the rights and freedoms of citizens
in the many relationships between public
administration and society.

The right of a person to a good administra-
tion corresponds to the duty of the state to
properly implement it by delimiting the
competencies, establishing the functions and
tasks of public administration bodies, as well
as the rights and responsibilities of employees.

The principle of independence of public
administration bodies can be considered
in two aspects, firstly, as a way of forming
administrative bodies as such, and, secondly,
as standards of their direct interaction with
the population.
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The article is devoted to the research of features of information and analytical work
in the system ensuring road safety in Ukraine. It is emphasized that to solve the existing
problems of road safety, public authorities use various means of legal regulation of public
relations, including the creation of bodies (entities) endowed with the appropriate powers.
The specificity of the tasks facing these bodies determines their special place and role in
the field of road safety. Today in Ukraine state control over road safety is carried out by
a significant number of such bodies. It is emphasized that the main body in the field of road
safety should be considered the bodies of the Ministry of Internal Affairs (in particular,
the Ministry of Internal Affairs of Ukraine, the National Police of Ukraine).

It is concluded that the introduction of modern means of obtaining and analyzing
information on road safety is undoubtedly a promising area for improving information
and analytical work in the system of road safety in Ukraine in modern conditions. Suggested:
normatively fix the requirements for technical means of automatic photo-video recording
of offenses in the field of road safety (Technical regulations of such devices (complexes)
of auto-fixation); to adopt the relevant order of the Ministry of Internal Affairs of Ukraine,
which would approve the Instruction on the procedure for registration of materials in cases
of administrative offenses in the field of road safety, recorded using an automated system; to
create appropriate subdivisions of the National Police (Automated Information Processing
Centres), which will be responsible for the functions of administrative and law enforcement
activities and operation of the system of automatic recording of offenses in the field of road
safety.

Along with their creation, develop and adopt Regulations on the Centre for Automated
Information Processing, which should provide clear powers of officials of the centre
and its leaders, as well as establish a mechanism for interaction with other participants in
the proceedings, which, in turn, will be one of factors that will increase the efficiency of both
the centres and in general the most automated system for recording offenses, and secondly,
will increase public confidence in this system.
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Oco0uBocTi iHopmaniiiHO-aHATITHYHOI po0oTH
y cucreMi 3a0e3nmeuyeHHs O0e3MeKH T0POKHbOI0 PyXy B YKpaiHi

Konnep KOpiii Cepeitiosuy

KaHouoam 1puouyHUX HAyK, CMapuiuti HayKo8uil CnispoOimHuK,
NPOGIOHUL HAYKOBUL CRIBPOOIMHUK HAYKOBO-00CIIOHO20 8I00LIY
HAYK0B0-00CNIOHOI 1abopamopii npobiem npasosozo

ma opeawizayilinoco 3abesneyenns oisivnocmi Minicmepcmea
Hepotcasnoz2o naykoo-0ocniono2o incmumyny

Minicmepcmea enympiwnix cnpae Ykpainu, Ykpaina

Beryn

CyyacHwmii niporiec miobaizarii, mo 00’ en-
HY€ JTIOIEH 13 PI3HUX KOHTUHEHTIB B €IMHUIA CyC-
HUJIBHUI TPOCTIP, CTaB MOMKIIMBUM HacamIiepe]|
3aBIKM [I00aNbHIN 1H(OpMaTH3aLii CyCHib-
CTBa, aBTOMAaTH3allll ynpaBliHHI Ta Oe3nepeps-
HOTO BJIOCKOHAJICHHS 1H(OPMAaLIIHHIX TEXHOJIO-
T, a TAKOXK «...pO3BUTKY cepu 3B’SI3KY, SIKMI
y CY4aCHHX YMOBaX PO3IJISIIAETHCS SIK OIHH 13
NPIOPUTETHUX HANPSMIB HAyKOBO-TEXHIYHOI'O
MIPOTPECy, 3aBISIKK SKOMY Ma€ ITiJIBHIILYyBaTHCS
SIK JKUTTEBHI PIBEHb HACEIICHHA, TaK 1 PIBEHb
3a0e3MeYeHHsT HaI[lOHAIBbHOI OC3IEeKH KPaiHm»'.

3 omIsi/Ty Ha 1€ HE MEHII BYKJTUBHM JIJ15 CHC-
TEMH 3a0€3TCUeHHST OC3MEKH JTOPOKHBOTO PYXY
BUCTYMAIOTh 301p, 00poOKka Ta 0OMiH 1H(pOopMa-
miero. ToMy y cyyacHHX yMOBaX HEBLI €MHHM
CKJIQJIHUKOM Y 11i# cepi € iHdopmariiitHo-aHaTl-
THUYHA poOOTa y cucTeMi 3a0e3neyeHHs Oe3neKu
JIOPOKHBOTO PyXy B YKpaiHi.

JloCHiKeHHI0  PI3HOMAHITHUX  acCIeK-
TiB 1H(OPMaLIIHOI AISUIBHOCTI y PI3HUNA Yac
OyJ10 IPUCBSIYCHO HU3KY Tpallh TAKUX YUYCHUX,
sk B.b. ABep’sinoB, I.B. ApicroBa, I.B. Ara-
maHuyk, B.I. AdanaceeB, O.M. bannypka,
[LJI. bauumo, K.I. bensxos, HO.Il. butsk,
B.B. 3yii, PA. Kamoxnuii, KO.M. Kozinos,

! 3aiuko K.B. TTy6miune aaminicTpyBanHs y cdepi
3B’3Ky B YKpaiHi : JUC. ... KaHI. 0pul. Hayk. Kuis,
2020. C. 2.
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A.Il. Kopenes, b.3. Minsuep, B.B. 1IBeTkoB
ta i, [lopsiz i3 UM 10Ci 3aIHIaeThes Bif-
KPUTOIO TpobieMa 3ampoBa/DKEHHS €IHHOT
cuctemMu 1H(pOpMaLIHHO-aHATITUYHOI poOOTH
y cucTteMi 3abe3neueHHs 0e3MeKu TOPOKHBOTO
pyxy B Ykpaini. Bka3aHe cBIqUNTh MpO aKTy-
aJIbHICTD I[I€i CTATTi, METOK SKOI € JOCIIi-
JUKCHHST O0COOJMMBOCTEH iH(opMaIlliiiHo-aHa-
JITUYHOI PpoOOTH y cucTeMi 3a0e3neyeHHs
0e3neKu JOPOKHBOTO PyXy B YKpaiHi.

Buxkiia 0CHOBHOT0 MaTtepiaiy

J1yist BUpileHHs HassBHUX TIpo0sieM 3abe3-
NeYeHHs Oe3MeKH TOPOKHBOTO PYyXy Opra-
HaMU JIep>KaBHOT BJIa/IM 3aCTOCOBYIOTHCS P13HI
3aco0M MPaBOBOTO PETYIIOBAHHS CYCHiIb-
HUX BIJIHOCHH, 30KpeMa CTBOPEHHS Opra-
HIB (Cy0’€KTiB), HAIIJICHUX BIAMOBITHUMH
noBHOBakeHHsAMU. Crenudika 3aBaaHb, II0
CTOSITH TIEpe]l IUMU OpPraHaAMH, 3YMOBIIIOE iX
ocobnuBe Micue Ta poiib y cepi 3abesne-
yeHHs Oe3leKu JOpOXKHBOTO pyxy. Haremep
B YKpaiHi Aep>KaBHUN KOHTPOJIb 32 OE3MEKOI0
JIOPOXKHBOTO PYXY 3HIHCHIOETHCS 3HAYHUM
KOJIOM TaKHX OpTaHiB.

Bignosigno no cr. 3 3akony VYkpainu
«[Ipo nopokHiit pyx»* AepikaBHE yNpaBIiHHS
y cdepi TOpOKHBOTO pyXy Ta HOTo Oe3MmeKu

2 TIpo nopoxHiii pyx : 3akon Ykpaiuu Bix 30.06.93,
Ne 3353-XII. URL: http://zakon.rada.gov.ua/laws/
show/3353-12 (mara 3BepHenns: 20.05.2021).
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3nificHioeThess KaGinetom MinictpiB  Ykpa-
iHM, CHemiaJIbHO YMOBHOBAKEHUMH Ha 1€
HEHTPATbHUMU OpraHaMH BHUKOHABYOI BIIAIH,
OpraHaMd BUKOHABYOI BIagd B ABTOHOM-
Hiit PecrryOmini Kpum, micueBumu opranamu
BUKOHABYOI BIQAM W OpraHamMu MiCIIEBOTO
camoBpsiayBaHHs. KpiM TOr0, 10 TaKHX Cy0’ €K-
TIB HaJEeXaTh MIANPUEMCTBA Ta iX 00’€n-
HaHHsI, YCTAaHOBU Ta OpraHizailii, TisJIbHICTb
akux perymoerscsi I[locranoBoro KabGinety
MinictpiB Ykpainu Bix 5 kBiTHS 1994 poky
Ne 227 «IIpo 3arBepmxenHs [lonoxeHHs mpo
cmyx0y Oe3neKkn IOpPOKHBOTO PyXy MiHic-
TEpCTB, IHIIMX IEHTPAJIbHUX OpPraHiB Jep-
JKaBHOI BMKOHABYOI BIIaJy, MIANPHEMCTB, iX
00’eTHaHb, YCTAHOB 1 opraHizaiii»’. [lei Hop-
MaTHBHUH aKT PErIaMEHTY€ MpOIeC YIpaB-
JiHHS O€3MeKOI0 JOPOKHBOTO PyXy B YKpaiHi
Ha BIJIOMYHX PiBHSX, CTBOPIOIOYM Oaratopis-
HEBY 1€papxiuHy CHCTEMY, /10 SIKOi Halle)kaTh
SIK IICHTPaJIbHI OPTaHU BUKOHABUOI BIIA/IH, TaK
1 mianpuemMcTBa, 00’ €THAHHS TPOMAJISH, yCTa-
HOBH ¥ opraHi3aiii.

Ak OGaunmo, cucteMmy cy0’€KTIB yIpaB-
JiHHA y cdepi 3abe3neueHHsT Oe3MeKH JOPOXK-
HBOTO pYyXYy YTBOPIOIOTH JepxaBHI (perio-
HajbHI, TaJly3eBl) Ta TIPOMAJACHKi (OpraHu
MICIICBOTO  CaMOBpsSIYBaHHS, T'POMAJCHKi
oprasi3aiiii) cy0’ekTu y it cdepi.

JepxxaBHUMHU € cy0’€KTH yNpaBIiHHS, 1110
BU3HAUAIOTh YMOBH Ta MeXi 3a0e3nedeHHs
0e3MeKu JIOPOXKHBOTO PyXy 3arajioM (K Ha
Jep>KaBHOMY, TaK 1 Ha pETriOHAIbHOMY PIBHSIX).
BiamoBigHo 10 TOBHOBaXXeHb OpraHiB Jep-
KaBHOI BIaau y cdepi 3abe3nedeHHs 0e3nexn
JOPOKHBOTO PyXy, iX MOXXHA TOAUTUTH Ha

3TIpo 3arBepmkeHHsT IIOJOXKEHHS OPO CIYXOY
0e3MeKn JOPOKHBOIO PYXy MiHICTEPCTB, 1HIIUX LEH-
TpaJbHUX OPraHiB IEPKaBHOI BUKOHABYOI BIIAJH,
MiANPUEMCTB, X 00’€lIHaHb, YCTaHOB 1 Oprasiza-
uiii : IlocranoBa KaGinery MinicTpiB VYkpainu Bix
05.04.1994, Ne 227. URL: http://zakon.rada.gov.ua/
laws/show/227-94-n1 (nara 3Bepuenns: 20.05.2021).
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Cy0’€KTH 3arajbHO1 KOMIICTEHII1, CIIeIiaJbHOT
1 TaJTy3eBoi.

Jlo cy0’ekTiB 3arajlbHOi KOMIETEHIIT
y cdepi 3abe3reueHHsT Oe3MeKU TOPOKHBOTO
pyxy Hanexutb Kabiner MinicTpiB YkpaiHu,
KU Oepe ydacTh y (hopMyBaHHI HOPMAaTHUBHOT
0a3u 3 MUTaHb TISIIBHOCTI 13 3a0e3meyeHHs 0e3-
MEKH JOPOKHBOTO PyXY, 3MIMCHIOE 3arajbHe
KEPIBHUIITBO 1 3a0e31meuye KOOpAUHAIIIO BCiel
YOPABIIHCHKOI MISUTBHOCTI. Y MeXax CBO€EI
KOMITETEHIIiT 11010 O€3MEeKH JOPOKHBOTO PYyXy
Vpsin 6epe ydyacts y po3po0Oili 1 peasizariii n1ep-
YKaBHOI TMOJITHKH, 3a0e3neuye (hiHaHCYyBaHHS
peasizalii 3arajJbHOIEP>KaBHUX MIPOTPaM, KOH-
TPOJb 3a MISTIBHICTIO MOCAJAOBHX OCIO 10O
HaJIC)KHOTO BUKOHAHHS 000B’S3KIB TOIIO.

Cy0O’extamMmu  Tamy3eBOi  KOMIETEHIII1
€ cIyO0u, KOMITETH Ta 1HCHEKIil MiHICTEPCTB,
BiJIOMCTB, TIANPUEMCTB 1 OpraHizarliii, moca-
JIOBI 0cOOM TiANPUEMCTB 1 OpraHizaiii, Bif-
MOBIJIaTIbHI 32 3a0e3neueHHs] 0e3MeKHn JTOPOXK-
HBOTO PyXy (Hanpukiaj, /lep;kaBHe areHTCTBO
aBTOMOOUTBHUX Jopir Ykpainu (YkpaBToaop),
Jlep>xaBHa 1HCTIEKINS YKpaiHu 3 Oe3leKku Ha
(YxpTtpancbesmneka) Ta
Cy0O’extn Tamy3eBOl KOMIETEHINI IiCHYIOTh

TPaHCTIOPTI 1H1II).
1 BCEpeIUHI OpraHiB BJIagu 3arajJbHOi KOM-
neTeHIlii. BoHn BUIalOTh BHYTPIIIHI HaKasM,
BKa31BKH MO0 TOJIMIIEHHS O€3MEKH JOPOXK-
HBOTO PyXy 3a YMOBH EKCIUTyaTalii HalexX-
HUX iM TpPaHCHOPTHUX 3ac001B, OpPraHi3oBY-
I0Th NPOBENICHHS PI3HUX 3aXO0JIB (OpraHizaiis
nepepeicoBUX MEAWUYHHUX OIJISAJIB BOJIIB,
CTa)XyBaHHS BOJIiB 3a 3aTBEPHKCHUMH IIPO-
rpamMaMu, 3a0e3MeueHHs CIPAaBHOCTI TpaH-
CIIOPTHUX 3aC001B).

I'pomasicekuMH € Cy0’€KTH YTIPaBIIHHS, 110
BU3HAYAIOTh YMOBHU Ta MEXi O€3MeKU TOpOXK-
HBOTO pyxXy Ha micusx. Jlo rpoMaacekux opra-
HIB yIIpaBJIiHHA y cepi 3a0e3neUeHHs Oe3MeKH
JIOPOKHBOTO PyXY HaJIe)KaTh OpraHu MICIIEBOTO
CaMOBpSAyBaHHs Ta TPOMaJIChKI OpraHizariii.
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VYci Buie3a3HadeHi Cy0’ €KTH yIpaBIiHHS
y MeXax CBO€l KOMIETEHI] 3AIHCHIOITH
3aX01u, sKI 3a0e3neuyioTh Oe3MeKy 10pOox-
HBOTO pyXy, HECyTh BIJNOBITAIBHICTh 3a
BUKOHAHHS JICP)KABHUX 1 TaTy3eBUX MPOTrpam
y cepi 3abe3neueHHs1 0€3MEKU TOPOKHBOTO
PYXY, BUJAIOTh HOPMaTUBHI aKTH PO Oe3meKy
JIOPOXKHBOTO PyXy, IO HE Cylepedarb YWH-
HOMY 3aKOHOJAaBCTBY, 30KpeMa, PO JTOPOXK-
Hill pyX, CIPUSIOTH MiANPUEMCTBAM, YCTaHO-
BaM Ta OpTaHi3amisiM y 3A1HCHEHHI 3aXO/iB,
CIOpsIMOBAaHUX Ha 3a0e3nedeHHs Oe3neKu
JTOPOXKHBOTO pyXy. Kpim TOrO, MiHICTEpCTBA,
1HII [EHTpajbHI OpraHu JepKaBHOI BHUKO-
HABYOi BIAgU Ta 00’ €IHAHHS 3a JOPyYCH-
HiM KaOGinety MinicTpiB YKpaiHHM MOXYTh
BUKOHYBAaTH OKpeMi (YHKIi1 MIXKraJy3eBOro
yopaBiiHHSA y cdepi 3a0e3nedeHHs: Oe3neKku
TOPOKHBOTO PYXY.

Bapro migkpecauTu, MO cepem  ycix
nepeniyeHux cy0’e€KkTiB HalOIIbIIUN 00CsT
MOBHOB&)XEHb IIOJI0 3a0e3meueHHsl Oe3NneKn
JIOPO’)KHBOTO PyXy, BIAMOBIZHO 10 CBOIX
MMOBHOBA)XXCHb, BUKOHYIOTH CYyO’€KTH crie-
iaJbHOI KOMIETeHIlii. 30Kpema, BaKJIuBi
¢byHKIIT 1OM0 aaMiHICTpyBaHHS cdeporo
B/IP noknageno na MiHicTepcTBO 1H(}pa-
CTPYKTypH VYKpaiHu, sKe BIIMOBIIHO 0
noctaHoBu KabGinery MinicTpiB Ykpainu
Big 30.06.2015 Ne 460 € roTOBHUM OpraHOM
y CHUCTEMI LIEHTPaJbHUX OpPraHiB BUKOHABUOT
BIIaIH, 110 3a0e3medye GopMyBaHHS Ta peati-
3y€ JIepKaBHY MONITUKY Y Tally31 TPAaHCIOPTY
(Y T.4. aBTOMOOIJIBHOT0), a TaKOXK 3a0e3medye
(hopmyBaHHS Ta peajizaiio aAepKaBHOI MOTi-
TUKH Yy cdepl JOPOKHBOTO TOCIIOAApPCTBa,
3 MUTaHb OE3MEKH Ha aBTOMOOIIBHOMY TpaH-
CIIOPTI 3araJibHOTO KOPUCTYBAHHSI, MiCHKOMY
CIEKTPUYHOMY, 3aTI3HUYHOMY, MOPCHKOMY
Ta PIYKOBOMY TPAHCIOPTi, a TAKOXK JEpPiKaB-
HOTO Harsaay (KOHTPOJI) 3a Oe3MeKol0 Ha

aBTOMOOUIBHOMY TPAHCIOPTI  3arajibHOTO
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KOPUCTYBaHHS, MICBKOMY €IIEKTPUYHOMY,
3aJi3HUYHOMY TPAHCIIOPTI TOIIO®.

[Ipore sikmo MiHicTepcTBO 1HGpACTPYyK-
TypH YKpainu 3abe3neuye GopMyBaHHs Ta pea-
Ji3y€ ep’KaBHY MOJITHKY HE TUIbKH y raiysi
aBTOMOOUIBHOTO TPAHCIIOPTY, ajie i 3aIi3HUY-
HOTO, MOPCBHKOTO Ta PIYKOBOTO TPAHCIIOPTY,
a TaKO)K Ma€ 1HIII ITOBHOBA)XXCHHS, HE IIOB -
3aHl 13 3a0e3NedeHHs M TpPaHCIOPTHOI Oe3-
NeKu (HampuKIaA, HaJaHHS TOCIYT IOINTO-
BOTO 3B’SI3KYy), TO OCHOBHHUM OpraHoM y cepi
3a0e3neyeHHs 0e3MeKu JOPOKHBOTO PYXY CIIiJT
BBakatu opranu cucreMu MBC (30kpema,
MinicTepcTBO BHYTpILIHIX cHpaB YKpaiHH,
Harmionanbna nominist Ykpaian).

Tak, 30kpema, MBC BigmoBimHO 10
MOKJIa/ICHNX Ha HhOTO 3aBJaHb 0€3M0CEPETHRO
3abe3meuye hopMyBaHHs IeP>KaBHOT MOTITHKH
y cdepi 3abe3neueHHsT Oe3MeKn TOPOKHBOTO
pyxy. OHaK CItiJi HAaroJIOCHUTH, 1110 BiATIOBITHO
no Ilonoxenus mpo MiHiCTEpCTBO BHYTpILI-
HiX crpaB Ykpainm MBC 3mificHIOE Takox
11 iHopMaIiiiHO-aHATITHYHY AISUTBHICTD y LT
cepi, 30kpema: 1) 3abe3rneuye HanexHe PyHK-
I[IOHYBaHHS €IMHOT 1H()OPMAIIIHHO-TEIEKOMY-
HikamiitHoi cucremu MBC, ¢dopmye ta min-
TPUMY€ B aKTyaJbHOMY CTaHl 1HQOpMaIliiiHi
pecypcH, 10 BXOAATh A0 €IUHOI iHhOpMaIliii-
HO-TeJIeKoMYHiKaIiitHoi cucremu MBC, 3nitic-
HIOE 00pOOKY MEPCOHAIIBHUX JIAHUX y MeKax
MIOBHOBQ)XEHb, MEepeI0aYCHNX 3aKOHOM, 3a0e3-
Heyye pexuM JIOCTyIy A0 iHdopmalii, Haiae
1H(popMalliiiHI MOCIyTrH; 2) 3AiicHIOE 1H(OP-
MaIliiHy B3a€MOJII0 3 THIIMMH JIEPKAaBHUMH
OpraHaMu, NMPaBOOXOPOHHHUMH OpTaHAMHU 1HO-
3eMHHX J€p’KaB Ta MIXKHApOJHUMH Oprasiza-
isiMHU; 3) CTBOPIOE Ta BElE PEECTp 3aKIa[iB,

*TIpo 3arBepmxeHHs [Tonoxenns: mpo MiHictep-
cTBO iH(pacTpykTypu Ykpainu : [locranosa Kabinery
MinictpiBe Ykpainu Big 30.06.2015, Ne 460. URL:
http://zakon.rada.gov.ua/laws/show/460-2015-n  (mara
3pepHeHHA: 20.05.2021).
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SIKi 3MIIACHIOIOTH MIJATOTOBKY, MEPENiArOTOBKY
1 ABUIIEHHS KBamiQikallii BOmiiB TpaHCIIOPT-
HUX 3aco0iB, a TaKOX 3IMCHIOE JIepKaBHUN
KOHTPOJIb 32 J0/IeP>KaHHSAM HUMU BUMOT 3aKO-
HOJIaBCTBa Yy 3a3HaueHiil cdepi; 4) Bene 06K
TOPrOBEIbHUX OpraHizailiil, miaAnpueMCTB-BU-
pOOHUKIB Ta CyO’€KTIB MiIMPHUEMHUIIBKOT
TSTBHOCTI HE3aJIEKHO Bil (OpMHU BIIACHO-
CTl, 110 pealli3yloTh TPAHCHOPTHI 3acobu abo
HOMEpHI CKJIaJI0Bl YaCTHHU A0 HHX; 5) Bele
ABTOMAaTU30BaHUU OOJIK, 3IMCHIOE HAKOIIH-
YyeHHs1, 00pOoOKy Ta BUKOPUCTAHHS BJOMOCTEM
PO TPAHCIOPTHI 3acO0M, IO IMiJISATAI0Th
JiepKaBHIM 1 BIIOMUIN peecTparii, Ta mpo ix
BJIACHUKIB; 6) Belle peecTp CyO’ €KTIB 3/iic-
HEHHS 000B’S3KOBOTO TEXHIYHOTO KOHTPOIIIO,
a TaKOX 3MIMCHIOE JEp)KAaBHUK KOHTPOJIb 3a
JOAep)KaHHSAIM TaKUMHU Cy0’€KTaMd BHUMOT
3aKOHOJIABCTBAa y 3a3HaudeHii cdepi; 7) dop-
MY€ B YCTAHOBJICHOMY TIOPSAKY 3arajbHOMEP-
kaBHy 0a3y JaHHX MpPO pPe3yabTaTd 00OB’s3-
KOBOTO TEXHIYHOTO KOHTPOJIO TPAHCIOPTHUX
3ac00i1B; TOIIO.

Caig minkpecnuty, o sikimo MBC 3a0e3-
neuye (QopMyBaHHS JAEpHKABHOI MOJITHKU
y cdepi 3a0e3medeHHs 0e3MeKn JT0POKHBOTO
PYXy, TO TOJOBHUM OpPraHOM y CHUCTEeMi IIeH-
TpaJbHUX OpraHiB BHUKOHABYOi BIAAM, IO
Oe3mocepenHbO 3abe3neuye Ta MIATPUMYE
myOmiuHy Oe3neKy 1 MOpSIOK, 0 CKJIaJI0BOL
YaCTUHU SIKUX HAJIeKHUTh, 30KpemMa, 3abesrme-
4eHHsT Oe3NeKd JIOPOXKHBOTO pyxy, € Harrio-
HaJIbHA TOMIIis YKpaiHu.

3ayBa)kuMoO, 10 10 HAaOpaHHS YUHHOCTI
3akony Ykpainu «IIpo HamionanbHy momiriro»
3apnanHs o0 3b/IP Oyso noknaaeHo Ha MiJi-
1110, 3TiAHO 31 CT. 2 3akony Ykpaiau «I[Ipo misi-

S TIpo 3arBepmxenHs [onoxenHs: npo MiHictep-
CTBO BHYTpIilIHIX crnpaB Ykpainu : IloctanoBa Kabi-
Hety MinicTpiB Ykpainu Bix 28.10.2015, Ne 878. URL:
http://zakon.rada.gov.ua/laws/show/878-2015-n  (mara
3BepHeHHs: 20.05.2021).
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1iro»®, a nenrpasibHe micte y cepi 35JIP moci-
nano 6e3nocepenabo MBC Ykpainu, y cknani
SKOTO (DYHKIIOHYBaB CIIEIaJIbHO TPU3HAYECHU I
JUIL 1IbOTO OpraH — Jlep)kaBHa aBTOMOOLTbHA
iHcnekmis (IAl), sxka BIAMOBITHO 10 TTOKJIa-
JICHUX Ha Hei 3aBoaHb 3/11MCHIOBANA, 30KpPEMa,
i iHdopMaIlifHO-aHANITUYHY  JisUTBHICTD
y 1iit cepi. OxpemMo HEOOX1THO 3a3HAUUTH, 110
OUThIly YacTUHY (QYHKLINA 1070 1H(OpMaIiii-
HO-aHAJIITUYHOI JIsTTLHOCTI y cdepi 3abesrie-
YeHHS O€3MEeKH JOPOKHBOTO PYXy 3/iHCHIOBAB
OKpEeMO CTBOpeHHUH minpo3aun mpu MiHicTep-
CTBI BHYTpIIIHIX CIpaB YKpaiHW, MiAMOPSI-
xoBanuil [lenapramenty JIAI MBC na npasax
caMoCTiiHOrO ympaBiiHHs, — LleHTp Oe3neku
JOPOXKHBOTO PYXy Ta aBTOMaTH30BaHUX CHC-
tem nipu MBC (nani — Lentp B/IP), sxuii Oy
TOJIOBHOIO YCTaHOBOIO 3 TMUTaHb PO3BUTKY,
BIIPOBA/DKEHHS Ta CYIPOBOMKECHHS aBTOMATH-
3oBaHux cucreM JIAl, KOHTpOJIbHO-HAIMISAIO-
BOI JISUTBHOCTI T KOOPAMHAIINHOT MiITPUMKH
chepu 3abe3neueHHs O€3MEKU JOPOKHBOTO
pyXy 1 NONEepeKeHHsl aBapiiHOCTI Ha aBTO-
MOOUTHPHOMY TPAHCIIOPTI Ta IMOB’SI3aHOI 3 HEIO
eKCTIePUMEHTAIbHO-BUPOOHNUOI  isTIBHOCTI,
a TaKOX ii 3araJibHOro OpraHi3anifHO-MeTOANY-
HOTO Ta 1H)KEHEPHOTO 3a0e3MeueHHs 1 peaiza-
1i1 Iep KaBHOT TOMITUKY y ik cepi” .

¢ IIpo mimimito : 3akon Ykpainu Bixg 20.12.1990
Ne 565-XII. URL: http://zakon.rada.gov.ua/laws/show/
565-12 (nara 3BeprenHs: 20.05.2021).

"TIpo 3arBepkenHs [lonokenHs mnpo Llentp
Oe3mekn JOPOXKHBOTO pPyXy Ta aBTOMATH30BaHUX
cucrem mpu MBC : Haka3 MinicrepcTBa BHYTpilI-
HiX cmnpaB Ykpainu Bix 08.09.2008 Ne 427. URL:
http://zakon.rada.gov.ua/rada/show/v0427320-08/
sp:java- (mara 3BepHenHs: 20.05.2021).

8TIpo 3arBepmkennst Ilonoxkenus npo LleHTp
0e3neKu JOPOKHBOIO PyXy Ta aBTOMAaTU30BaHHUX CHUC-
teM npu MBC : Hakaz MinicrepctBa BHYTPILLHIX
cupaB Ykpaiau Bim 27.10.2011 Ne 808. URL: http://
document.ua/pro-zatverdzhennja-polozhennja-
pro-centr-bezpeki-dorozhnogo--doc103107.html (marta
3pepHeHHA: 20.05.2021).
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Opnnak 3rofioM cydyacHi TEHAEHLIi po3-
BUTKY CYCIIJIBHHMX BIIHOCHH B YKpaiHi IpH-
3BEJIM JI0 MPOBEJEHHS CTPATEriuHoi peGopmu
cucremu MBC Vkpainu, pesynbraramu sKoi
ctasio ctBopeHHs HarionanbsHo1 mominii Ykpa-
iHM, BHACIIOK Yoro: 1) 3 7 nucromnana 2015 p.
BTpaTHB YMHHICTh 3akoH Ykpainu «IIpo mimi-
11110%», OyJIH JIIKB110BaH1 CTPYKTYPHI M1 IPO3UIN
OBC, 30kpema, nikBigoBani Jlemaprament JIAI
MBC Vxkpaiuu, Lentp B/IP Ta aBromaruszona-
Hux cucteMm npu MBC Vkpainu, ynpasiinHs
JAI TYMBC, YMBC VYkpaiau B o0nactsx;
2) Oy cTBOpPEHI HOBI miapo3aiiu Harmionamns-
HOT momimii YkpaiHu, 30KpeMa, NarpyibHa
nomirisi. Tak, Hanpukinii 2015 poky Oymo
yTBOpeHO JlemapTaMeHT maTpyiabHOI MOl
SK MDKpETiOHaJbHUIM TepUTOpialbHUN OpraH
Hamionanbnoi nominii, sskuii GpakTuyHO 3aMmi-
HUB TIAPO3AUIN TATPYIbHOI CIIY>KOM MUl
1 JIAI Ta ctaB OmHUM 3 TOJIOBHUX OpraHiB,
Ha KWW MOKJIaJaeThes 3aBaaHHs moao 3b/P
B YKpaiHi.

AHauni3 JlemaprameHTy
MaTpy/IbHOI MO /1a€ TIACTaBH CTBEPIKY-
BaTu, 10 Oe3nocepeanbo iH(popMarliifHo-a-
HaJITUYHA AISIIBHICTD Y cdepi 3a0e3nedeHHs

ITIOBHOBAXXCHb

0e3neKku JIOpPOKHBOTO PYyXy (HaKTHUYHO BIf-
CYTHSI, OCKUIBKU cepe]] oro QyHKIIN Hemae,
30KpeMa, aHali3y CTaHy BUKOPUCTAHHS HOBIT-
HIX 1H(QOpMAIiITHO-00UYHUCITIOBAILHUX TEXHO-
JIOTiH 1 KOMIUIEKCHOT aBTOMarm3arii y cdepi
3a0e3neueHHs] Oe3MeKu JIOPOKHBOTO PyXY;
3a0e3MevYeHHs] TPOBENCHHS POOIT 3 Ppo3po-
OJIeHHS Ta BIPOBAXKCHHS B MMPAKTHYHE BUKO-
pHUCTaHHS aBTOMAaTH30BaHUX 1HGOpMAIiiHO-a-
HaJITUYHUX Ta YIPABIIHCHKUX KOMIT FOTEPHUX
CHCTEM 3a OKPEeMHMH HampsiMaMH JisIbHOCTI
naTpysibHOI mouiii Ta i CTPYKTYpHHX IMij-
PO3AUIIB Ha MICISAX, CYIIPOBOKEHHS Ta pea-
Ji3allis 3aX0/liB 3 YAOCKOHAJICHHS 1 PO3BUTKY
1H(pOopMaLiHHO-004HCITIOBAIBHUX Mepex
MBC Ta HartionansHo1 MoJiiii; aHai3 cTaHy
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Ta MPUYUH JOPOKHBO-TPAHCIIOPTHOI aBapiii-
HOCTI B JIepKaBl Ha MIACTaBl CTAaTHCTHUYHUX
B1JIOMOCTEH aBTOMAaTHU30BaHMUX 0a3 JaHUX PO
JOPOXKHBbO-TPAHCTIOPTHI MPUTOAHU, 3AIHCHEHHS
MOHITOPUHTY Ta BHBYEHHS COIL[1aJIbHO-E€KO-
HOMIYHHUX AaCIIEKTIB MpoOieMu 3abe3reueHHs
0e3neKku TOPOXKHBOTO PyXy; 3A1MCHEHHS HpH-
KJIaAHUX JIOCIHI/DKEHh Ta BUKOHAHHS aHaIl-
TUYHUX PO3POOJIEHb 3 HAWOUIBII aKTyaJIbHUX
HaANpSMIB JISUTBHOCTI Yy cdepi 3a0e3nedeHHs
0e3neKkn JOPOKHBOTO PYXy, 30KpeMa, TaKuX
sSIK: aHAJIi3 CTaHy Ta MPUYHH JOPOKHBO-TPaH-
CIIOPTHOI aBapiWHOCTI, OIlIHKA 3arajJbHOTO
piBHS O€3MEKU JOPOKHBOTO PYyXYy Ta OCHOBHUX
TEHJICHIIIH y 1111 cepi ToIIO.

VY 3B’s13Ky 3 IMM BBa)Ka€EMO, 1110 3 METOIO
HAJIEKHOTO 3[1HCHEHHS 1HpOpMaLiiHO-aHaI-
TUYHOI AisuibHOCTI y cuctemMi MBC VYkpainu
y cthepi 3abe3neuenns b/IP HeoOximHO CTBO-
putH Ta 3arBepAUTH [1010KEHHS PO OKpEMHUU
niapo3aiut npu HamionanpHi# nomimii Ykpainu,
mianopsakoBanuil  JlemapraMeHTy maTpyiib-
HOI TOMNIIii Ha TpaBax CaMOCTIMHOTO YIpaB-
miHHsA, — LlenTp Oe3nexku JTOpPOKHBOTO PYXY,
SKHii OM CTaB TOJIOBHOIO YCTaHOBOIO 3 TIUTAHb
PO3BUTKY, BIPOBAPKEHHS Ta CYIMPOBOKCHHS
aBTOMaTu3oBaHuX cucteM y cdepi bJIP, koop-
JTUHALIWHOT MIATPUMKU cdepu 3abe3rnedeHHs
B/IP 1 momepemxeHHss aBapiiiHOCTI Ha aBTO-
MOOUTEHOMY TPAHCIOPTI Ta MOB’A3aHOI 3 HEIO
EKCIIEPUMEHTAILHO-BUPOOHUYIOT  JTISITLHOCTI,
a TaKkoX i1 3arajJlkHOTO OpraHi3aIiifHO-METO-
JUYHOTO Ta 1HXEHEPHOTO 3a0e3MevueHHs 1 pea-
Ji3aii qep:kaBHOT TIOJITUKY Y 1ii cdepi.

He MeHm BaxTuBUM eJ1eMeHTOM 1HpOpMa-
[IHHO-aHATITUIHOI AISUTBHOCTI Yy cepi 3a0e3-
neyeHHsI Oe3MeKn JOPOKHBOTO PyXy BHCTYIIA€
3aMpoBaKEHHs aBTOMAaTUYHOI (ikcallii mopy-
IIEHb MPaBUI IOPOKHBOTO PYXY.

Tak, BiIMOBIAHY «aBTOMAaTH3aIlil0» IPO-
ecy pO3mIALy aJAMIHICTPaTUBHUX CIPaB
nepenbavae ct. 14-2 KYnAIl nns Bumankis,
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KOJIM TpaBOMOpYyIICHHS Yy cdepi 3abesme-
YeHHs 0€3MeKH TOPOKHBOTO PyXy 3a(iKCOBaH1
B aBTOMAaTUYHOMY pEXHUMI (32 JOIOMOTOIO
TEXHIYHUX 3aC001B, 110 JAIOTh 3MOTY 3I1HCHIO-
BaTH (OTO3MOMKY a0o Bifeo3anuc Ta QyHKIII-
OHYIOTb 3T1HO 13 3aKOHOAABCTBOM IIPO 3aXHCT
iHpopManii B iHGOpMAIIHHO-TEIEKOMYHIKa-
MIHHUX CHCTEMax).

Bapto 3ayBakuTu, 110 Haremnep HopMma-
TUBHO He 3aKkpiruieHi sk [lopsaok oTpumaHHs
aBTOMATH30BAHOIO CHCTEMOIO OOPOOKH JaHUX
HamionanbHoi nomimii iHpopMatiifaux haiisis
abo MeTajaHuX BiJ aBTOMAaTHYHOI CHCTEMHU
¢ikcarii, Tak 1 Bumorn mo TexHiyHuX 3ac00iB
1 cxiany iHdopManiiHux (aiiniB Ta Merana-
HUX, 1[0 CTBOPIOIOTHCSI HUMH, a Takox [lomo-
xeHHs 1po LleHTp (1eHTpu) aBTOMAaTH30BaHOT
00poOku 1H(]oOpMarlii, 10, CBOE YEProlo,
YHEMOXJIMBITIOE SIK €()eKTHBHE MPOBAHKEHHS
y cIipaBax Mpo aJAMIHICTPaTUBHI MPaBOIOPY-
meHHs y cepi 3abe3neueHHs 0e3MneKu JopoxK-
HBOTO PYyXy, 3adikcoBaHI B aBTOMATHUYHOMY
PEeXHMI, TaK 1 BIANOBIAHY 1HPOpMaLiiHO-aHa-
JITUYHY AISUTBHICTB Yy 1iH cdepi.

[Ile omHUM BaXXIMBUM HHUTAHHSM 3 TMPH-
BOJy BJOCKOHAJEHHS 1H(pOpMaLiiHO-aHaI-
TUYHOI JISUTBHOCTI y cdepi 3abe3neueHHs oe3-
HIeKU JOPOKHBOTO PYXy € 3MIITHEHHS 3B S3KiB
MDK OpraHaM JAep>KaBHOI BJIagu, TPOMaj-
CHKMMH OpraHi3alisiMH Ta yYaCHUKaMHU JOPOXK-
HBOTO PyXY 100 MPOTHUIi MOPYLICHHAM Tpa-
BUJI JIOpOXKHBOTO pyXxy W 3amoOiranns JTIIL
[TinBumieHHI0 €()EKTUBHOCTI TaKOi B3a€EMO-
aii 6araro B 4OMy CHPUATUME BUKOPHCTAHHS
MOXJIMBOCTeH Mepexi I[nTeprer. 3o0kpema,
HaTermep ICHYe YHMMAaJl0 CIIEHiai30BaHUX
YKpalHChKUX BeOpecypciB 3  iH(popmalliero
Mpo TPOOJIEeMU JTOPOKHBOTO PyXy Ta (opy-
MaMH, Ha SIKUX CIUIKYIOTHCS LIUPOKI BEPCTBU
aBTONIIOOUTENIB. YYacHUKaMU HaWMOMyJsp-
Himoro ¢opymy “AutoUA” € He numie Bomil
Ta BIACHUKH TPAHCIOPTHHUX 3aCO0IB, a TAKOXK
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1 IOPUCTH, IO HAJAIOTh TPABOBY JOIOMOTY
3 MIUTaHb, OB’ 3aHUX 3 EKCIUTyaTalli€l0 TPaH-
CIIOPTHHUX 3aC001B’.

Kpim Toro, OinblIicTh IepkKaBHUX Opra-
HIB Ta TPOMAJICHKHX OpraHizauii — cy0’ €KTiB
3a0e3neyeHHsT Oe3NeKHu JOPOKHBOTO PYyXy —
MaloTh CBiil [HTEepHET-pecypc, Ha SKOMY poO3-
MiIIeHO 1H(pOpPMALIiI0 MPO BJIACHY CTPYKTYPY,
TIsIIbHICTh, KOHTaKTU. Ha mymKy aBropa, mija
Yac MPOEKTYBAHHS TAKUX CAUTIB y X CTPYKTYpi
JOUITIBHO TepeadayaTd aHaJOTidHi (GopymH,
3acOo0M aHKeTyBaHHs BiJIBIJyBadiB, KOHCYJIb-
TaliHi 6J0Ku Ta iHII enemeHTH. KpiM Toro,
MiABUIIATH €(DEKTUBHICTH POOOTH 3 BOMISIMH
Ta TMIIIOXOJaMH Ma€ Y4acTh IPEJICTABHHKIB
JIep’)KaBHUX OPTaHiB B 1HIIMX CIICIiaIi30BaHUX
(dopymMax 3 MUTaHb JTIOPOKHBOTO PYXy Ta HOTO
Oe3mneKu.

Amnaiis crerianiszo-
BOJIiB

pPO3MIIIEHUX  Ha
BaHWX BeOpecypcax TMOBIIOMIICHb
Ta MIIIOXO/IB PO CTaH O€3MeKH JOPOKHBOTO
pyxy, 30kpema npo Mmicus JTII, HespyunocTi
B OpraHizaiii JOpOKHBOTO pPyXy, HEMpaBo-
MIpHI Jii yYaCHHUKIB TOIIO, JO3BOJUTH OTpPH-
MYBaTH JIOJIATKOBY 1H(OPMAIIIIO PO MPUIHHH
Ta YMOBH aBapiHOCTI.

BucnoBknu

OTxe, 3alpoOBaKEHHsI Cy4aCHUX 3ac00iB
OTpUMaHHS Ta aHami3y iHdopMarii mpo craH
Oe3neKkn TOPOKHBOTO pPyXy, Oe33amepedHo,
€ TICPCIICKTHBHUM HANpPSIMOM YIOCKOHAJICHHS
1H(OpMaIiHHO-aHAII TAYHOI POOOTH Y CHCTEeMI
3a0e3neueHHs] Oe3MeKu JIOPOKHBOTO PYyXy
B VYKkpaiHi y cyudacHux ymoBax. Came TOMy
3 METOIO 3/1IHCHEHHSI BPETYTIOBaHHS IPOOIeM-
HUX NHUTaHb y LI cdepi, HA Hally AyMKY,
HEOOX11HO:

° Kapminceka JI.B. Crangaprusaiiss i Gesneka
JOPOXKHBOTO PYXy. besnexa dopoowcnvozo pyxy. 1998.
Ne 1. C. 18-19.
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— HOpPMAaTHMBHO 3aKpilUTH BUMOTH [0
TEXHIYHUX 3aCO0IB aBTOMAaTHYHOI (HOTOBife-
odikcarlii mpaBomnopyiieHb y cdepi 3adesre-
yeHHs Oesneku TopoxkHbOro pyxy (TexHiu-
HUIl perviaMeHT TaKuX MPUIaaiB (KOMIUIEKCIB)
aBTo(ikcariii);

— TPUHHATH BIANOBIIHUNA Haka3 MiHic-
TEpCTBa BHYTPIIIHIX CIIpaB YKpaiHu, KUl Ou
3aTBepaUB [HCTPYKIiIO MPO MOPSAI0K 0hopM-
JIEHHsI MaTepiajiB y clpaBax Mpo aJMiHiCTpa-
TUBHI ITPaBOTIOPYIICHHS Y c(hepi 3a0e3medeHHs
Oe3IeKu JIOPOKHBOTO PyXy, 3a(iKCOBaHUX 3a
JIOTIOMOTO0 aBTOMATHU30BaHOI CUCTEMU;

— CTBOPUTH BIAMOBIiMHI Timpo3aimy Harri-
onanpHOi momimii (LlenTpn aBromMarm3zoBaHOi
00poOKH 1H(pOpMAIIiT), Ha SIKI TOKIATATUMYThCS

GyHKIIT  aaMIHICTPaTHBHO-TIPABO3aCTOCOBHOL
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JUSUTBHOCTI Ta eKCIUTyaTallii CUCTeMHU aBTOMa-
TUYHOI (piKcallii MpaBOMOpyIIeHb y chepi 3a0e3-
NIEYCHHS OE3MEKU TIOPOKHBOTO PYXY.

[lopsim 3 iX CTBOpEHHSM pPO3POOUTH
Ta npuiiHAaTy [lonoxenns npo LlenTp aBroma-
THU30BaHOI 00pOOKHU 1H(OpMAIlii, IKHM MaroTh
Oyt mepenbadyeHi YITKI MOBHOBAXEHHS
MOCaJoBUX OCi0 IEHTPY Ta HOro KepiBHM-
KiB, @ TAKOX 3aKPIIJICHO MEXaHI3M B3a€MOii
3 IHIIMMHU YyYaCHUKAMM MPOBAKEHHS, 1110,
CBO€IO0 Yeproro, Mo-Tepiie, CTaHe OIHUM 13
(bakTopiB, SIKUN CIIPUSATHME 3POCTAHHIO e(heK-
TUBHOCTI (DyHKIIIOHYBaHHS SIK O€3M10CepeIHbO
IIEHTPIB, TaK 1 B3araji caMmoi aBTOMaTU30BaHO1
cuctemu (hikcalii mpaBoMOPyIIeHb, MO-APYTE,
COPUSTHME IMIJBULIEHHIO JOBIpU HACEJIECHHS
710 TaKOi CUCTEMHU.
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The science paper devotes the study of interpretation in constitutional law as a process
of the constitutional principles’ definition. The interpretation is an important issue for legal
practice, as well as legal doctrine. Thus, in constitutional law, the interpretation helps to understand
a substantive context in the constitutional norms, which include values and principles protected
by constitutions.

The system of constitutional principles is open and depends on the interpretation of constitu-
tions by the judiciary system. As a type of activity, the interpretation is a prerogative of consti-
tutional or supreme courts in the legal practice. Besides, the court decision may demonstrate how
constitutional principles function all over the legal system.

The author uses the comparative-legal method and analyses some decisions of constitutional
courts (e.g., The Federal Constitutional Court of Germany and The Constitutional Court
of the Czech Republic) and supreme courts (e.g., The Supreme Court of Canada and The Supreme
Court of Israel). The science paper contains the following conclusions that enable the author to
prove the motivation of the science paper to study the outlined goal.

In the conclusions, the author notes the interpretive activities of constitutional or supreme
courts contribute to the functional features of constitutional principles. The exercise of constitu-
tional control reveals the essence of constitutionally protected values and principles, which may
be explicitly or implicitly enshrined in constitutions or constitutional acts. Finally, the science
paper aims to contribute to the growing more scientific papers highlighting the current issues
of interpretation of constitutional principles.
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Beryn BnacHe THMX 3acagHMX OCHOB, $IKI SIBJISIOTH

CYTHICTb Ta 3HAUEHHS JOCII)KyBaHOTO ITpaBa.

Crnenudika KOHCTHTYHIMHOTO mpaBa sIK  ToMy BHIA€THCS HEMOXIIMBUM 3aCTOCYBaHHS
OCHOBM IIpaBOBOI CHCTEMHU PO3KPHBAETHCA  TPATUIIIHHOTO MIAXOAY 10 TOAUTY Tairy3en
Kpi3b MpU3MYy I[IHHOCTEM Ta MPHUHIMIIB. TIpaBa Ha MyOJIiYyHE Ta MPUBATHE, KOJIU HICThCS
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PO KOHCTUTYIiHE MpaBo. Cka3zaHe MOSCHIO-
€TbCS THM, N0 KOHCTUTYIIIHHE TPaBO OJHA-
KOBOIO MIpOIO BIUIMBA€E Ha cepy myOnmiuHOro
Ta MPUBATHOTO TIPaBa y BiAMOBITHIN MTPABOBIi
CHCTEMI.

InTeprperariisi, abo SK 1€ BKUBAETHCS
B YKpaiHCBKiil JOKTPHHI — TIIyMayeHHS, MOXKE
BB2XATUCh TAaKHM I1HCTPYMEHTOM, 3a JOIO-
MOTOI0  SIKOTO PO3KPUBAETHCS HEMHCAHUN
3MICT KOHCTUTYIIHHO 3aXUIICHUX MPUHIIMITIB.
VY Tteopii mpaBa TaymadeHHs (iHTepIIpeTarlis)
JIOCUTh HIMPOKO JOCHIKEHa MpoOiieMaTHka,
ajye J0Ci JIMIIAEThCS CKIAJHOIO SIK 3 TOYKHU
30py MOKTPWUHH, TaK 1 MPaKTUKA. [oBOpsUn
PO KOHCTUTYIIHE MPaBO, 1HTEPIPETALs K
PI3HOBU FOPUIUYHOI MisUTLHOCTI, 32 JOIIOMO-
TOI0 SIKOTO 3’SICOBY€TBHCSI CYTHICHE 3HAYEHHS
KOHCTUTYIIITHOT HOpPMH, HE MEHII CKJaJHa
Ta aKTyaJibHa MPOOJieMaTuKa B Haylll KOHCTH-
TYLI/HOTO TpaBa.

Jo npobnemu ToymadeHHs B MpaBi 3Bep-
TaroTbesi Teopetuku mpasa (B. Tonuapos',
M. Kosio6pa?, B. Jlemak Ta A. baguna’®, I1. Pa6i-
HOBMY' Ta iHII), SIKI CHCTEMHO Ta METOJ0JI0-
T1YHO JOCIIIKYIOTh BKa3aHy TeMaTHKy. Pazom
13 TUM NUTaHHS TIyMau€HHS B KOHCTHUTYLIN-
HOMY TpaBi OyJ0 MpeAMETOM MEHIIOI yBarw,
ajpke MOkHa BUAUMTH mpami M. CaBumHa’,

! Tonuapos B.B. Odiuiiie TiymMadeHHs I0pUIHY-
HUX HOPM sIK 3aci0 BCTaHOBJIEHHS 1 TpaHcopmalii ix
3MicTy : aBToped. Amc. ... KaHAa. opul. HayK. JIbBiB,
2012. 18 c.

2 Kosiobpa M.I. IOpuanune TiymadeHHs: Mpo6-
nemMu Metozonorii. Haykosi zanucku HaYKMA. 2014.
T. 155: FOpuouuni nayxu. C. 3-8.

3 Jlemak B.B., bagnma A.1O. TiymadueHns mpasa:
MpoOJIeMH BH3HAYCHHS TOHATTS, CKIAAY, MPAKTHYHOL
notpedu. Ilyoniune npaso. 2019. Ne 4. C. 133-143.

4 Pabinosuy I1.M. OcuoBu Teopii Ta ¢imocodil
npaBa : HaBYaJbHUI MOCIOHUK. JIbBIB : BUaaBHHUIITBO
JIOB® «MenunuHa i mpaBoy», 2021. 256 c.

5 Caun M. TTopiBHsUTbHE KOHCTUTYIIIHHE TIPABO.
Kuis : BAITE, 2020. 462 c.
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I. Cnigenka®, HO. Toauku’, B IKMX HayKOBII
3BEPTAIOTh yBary Ha 0COOIMBOCTI TIIyMadeHHS
KOHCTUTYIIH, crenu@iky crnoco0iB Ta Mex
IHTEpIpeTaIlii.

Meta crarri. Bka3zani Buiie oOCTaBUHH
JAIOTh  MIJICTAaBU MPOBECTU  JTOCIHIJKEHHS
IHTeprpeTanii MPUHIMITIB KOHCTUTYIIHHOTO
npaBa 3 METOI0 3’ACYBaHHS (PyHKI[IOHAJIBHUX
0COONMBOCTEH KOHCTUTYLIWHUX MPHUHIIMIIIB,
SKi PO3KPUBAIOTHCS 3aBISKH IHTEPIpETAIliii-
HIll JTiSUTBHOCTI KOHCTUTYLIWHUX Ta BEPXOB-
HUX CYHIB.

Buxkiax ocHOBHOTO MaTtepiaiy

[IpyHIIMI B KOHCTHUTYI[IHHOMY TIpaBi
yocOOIIIOI0Th BIIKPUTY CUCTEMY, B SIKIH (DYHK-
[[IOHYIOTh KOHCTUTYIIHHO 3aXHIIECHI SIK YHi-
BepCalbHI, TaKk 1 crenuiyHi MTPUHITUIIH.
3BiJICH BHILIMBAE BAXKJIMBA POJIb TIyMauCHHS
KOHCTHUTYIIIM a00 KOHCTUTYIIMHHMX aKTiB, SIKi
CIYTYIOTh JDKEPEJIOM 1HTepIpeTarii JIocii-
JOKYBaHHX TIPUHIIHITIB.

Ak ciaymHo 3a3Hadae O. Mockaok,
«TIyMa4eHHsI KOHCTUTYLIN Ma€e He CTaTUYHUIN
(yHiBepcanbHHIA), a AMHAMIYHHIA XapakTep»®.
TakuM 4MHOM, 32 CBOEIO MPHUPOAOI0 KOHCTH-
TYIii € BTUICHHSM YHIBEpPCaJIbHHUX IIHHOCTEH
Ta MPUHIIMIIB, K1 TOCTIHO PO3BUBAIOTHCS.

Ha nymxky M. CaBuuna, Bepudikaris
NPUHIUIIB JOCATAETHCS Yepe3 PO3YMHICTH,
10 B aHMIO-aMEPHUKAHCHKOMY IIpaBi XapakTe-
PU3YIOTH SIK reasonability (pO3yMHICTB) 1 Tpak-
TUYHY KOPHCHICTb Y CEHC1 €()eKTUBHOTO 3/IiHiC-

¢ Cmimenxo IJI. TiymaueHHS  KOHCTHTYIII:
MTUTAHHS TEOPil 1 MPAKTHKH B KOHTEKCT1 CBITOBOTO JIOC-
Bixy. Oneca : denike, 2003. 234 c.

" Tomuka F0.M. Tnymadenns: Konctutyii i 3ako-
HiB YKpaiHu: Teopist Ta mpaxTuka : MoHorpadis. Xap-
KiB : ®akt, 2001. 328 c.

§ Mockamtok O.B. TIpuHunum porarii iHCTHUTYTY
[JIaBM JiepKaBH Ta LUIAXH HOro TiiymadeHHs. [Ipasosa
nosuyia. 2019. Ne 1 (22). C. 10.
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HEHHS MpaB JIoAuHHU. Takok BUMOTa HaJle)KHOT
MPaBOBOI MPOIETyPH YACTO € BHUPIMIATHHOIO
y BU3HAYEHHI TOT0, YM Maji0 MICLIE CBaBlIbHE
BTpYy4YaHHs JIep>KaBu y cepy MpUBaTHOI aBTO-
HoMIi iHamBIiga. Jlo Toro , 3rigHO 13 3aca-
JTaMHU PO3YMHOCTI, MOJIOKEHHS 3aKOHIB MalOTh
OyTH IpUIATHUMH JIO0 3aCTOCYBAHHSA 1 HE CTBO-
pIOBAaTH HAaIMIPHUX OOMEXEHb Ta OOTIKEHBb
y 3I1MCHEHHI TIpaB 1 CBOOO JIFOJIMHU, 3arepe-
YYIO4H iX CYTHICHUH 3MICT. YUCHHUI 3a3Hayae,
o0 BUMOTH Tepend0adyBaHOCTI BCTAHOBIIO-
I0Th Taki CTaHAApTH (POPMYITIOBAHHS 3aKOHY,
3a sIKUX 0coba Morma mependayaTd HACIHiIKU
CBO€1 MISTTBHOCTI 0€3 HaaMIpHHX OOMEKEHb
Ta 00TSKEHb, a 3aCTOCYBaHHS 3aKOHY HE Ma€
Oyt 3aHaATO (OPMAIBHUM Ta CBAaBUIBHUM
(arbitrary)’.

JouinbHo 3po6uTH Qokyc Ha cremudimi
(dbopMyBaHHS KOHCTHTYI[IHHUX TIPHUHIIUIIIB
B IHTepIpeTallii Cy/y, aJKe aKTH CyI0BOi BiIain
PO3KPUBAIOTH 3MICT KOHCTUTYLIIMHUX MPUHLIU-
miB, SKi 3aCTOCOBYIOTHCSI B aHaJIi31 HOpPHUINY-
HOT crpaBu. Tak, cka3aHe Jga€ HaM TiACTaBH
NeperTH 0 Omisiy KOHKPETHHX MPUKIAIIB,
CIHMPAIOYUCh Ha SIKi MOXKHA PO3IISTHYTH (YHK-
IOHAIBHUIA aCTIEKT KOHCTUTYLIWHUX PUHITU-
MiB, ¢(hOpMyJILOBAaHUX Y CYOBUX PIIICHHSX.

OnHuM 3 yHIBEpCaIbHUX MPUHLUIIB KOH-
CTUTYIIHHOTO TIpaBa, c(hopMyIILOBAHOTO CYJIO-
BOIO BJIQJION0, € JEMOKPATIsl SIK KOHCTHTYIIiH-
HUW IPUHIAIL.

BepxoBuuit Cyn Kananm, BUKOHYHOYH
(YHKIII0O  KOHCTUTYILIMHOTO  KOHTPOJIIO,
y cripaBi Ne 25506 Big 20 ceprias 1998 poxy
JOCTI/KYBaB MHUTAHHS PO OXHOCTOPOHHE
BigokpeMiieHHs (cerecii) npoBiHmii KBebek
Bin Kananu 3a pesynpratramu pedepeHaymy.
Cyn xoncraryBaB, mo 3rigHo 3 KoncTuty-
I€0 Y¥ MDKHAPOAHUM TPABOM, TMPOBIHIIIA

? Caund M. TTopiBHSUTbHE KOHCTUTYIIIHHE TIPABO.
Kuis : BAITE, 2020. C. 134.
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HE Mae€ IMpaBa Ha OJHOCTOPOHHE BiTOKpPEM-
neHHs 6e3 neperoBopiBs. Tak, pileHHs [iKaBe
3 OIJIsIly Ha HWOro OOrpyHTYBaHHS KOHCTH-
TYHIHHUX TPUHIUIIB: «32. <...> € 4OTUpHU
OCHOBOTIOJIO’KHI Ta OPTaHi3yo4l MPUHIUIN
KoncTutymii, siki MaroTh 3HaYCHHS JJIsI BUPI-
IICHHS MOCTABJICHOTO Mepe]] HaMU MUTAHHS
(xoua ix mepepaxyBaHHS HE € BHUCPITHUM):
denepanizM; AEeMOKpaTisi; KOHCTUTYIIOHA-
Ji3M 1 BEpXOBEHCTBO IpaBa; Ta MOBara o
MeHIIHH» ',

BepxoBuuit Cyn Kawagu y posmmsiai
NUTaHHS Tpo cenecito mnpoBiHIi KBebek
BHUXOJIMB TaKOX 3 TOTO, IO OCHOBOIIOJOXHI
KOHCTUTYI1/HI IPUHLIUIIN MOXKYTb 32 IEBHUX
00CTaBUH MOPOIKYBaTH MarepiaJbHO-TIpa-
BOBI 3000B’si3aHHS (TOOTO MaTH «IOBHY
IOpUJIUYHY CHUJIY»), 110 CTaHOBHUTH CYTTEBI
oOMeXeHHsT o0 nii ypsamy. Taki mpuH-
WA MOXKYTh TOPO/IKYBAaTH JyXe a0CTpak-
THI Ta 3arajbHi 3000B’S3aHHS, a MOXYTh
MaTH OiJbII KOHKPETHUN Ta TOYHUN Xapak-
tep. IlpyHIMOM HE MPOCTO OMUCOBI, ale
BOHU TaKOXX MalTh TOTYXKHY HOPMAaTHUBHY
cuiy i € 000B’SI3KOBUMU JIJIs CY/IiB Ta yps-
JliB: y MPOIIeCi BUHECEHHSI KOHCTUTYLIHHOTO
pimennss Cyn Moke BpaxyBaTH HENUCaH1
MOCTYJNAaTH, SIKIi CTAHOBJISATH CaMmMy OCHOBY
Koucrtutyii Kanagu'!.

Jamni 611b11 JeTalbHO 30CEPEeIUMO yBary
Ha mpuHOHN aeMokparii. Otxe, Bepxos-
auii Cyn Kanagm posmisigae aeMoKparTiro
y CEHC1 OCHOBHOI IIIHHOCT1 KOHCTUTYLI1ITHOTO
npaBa Kanaam Ta il MOJITUYHOI KyJIBTypH,
X04a JIEMOKpaTis Ma€ SK I1HCTUTYIIHHHH,
TaK 1 iIHAuBIAyanbHui acnekT (m. 61). Ilpun-
IUI JIeMOKpaTii 3aBKIu 3MICTOBHO HAaIlOB-
HIOBaB KOHCTHUTYLIHHY CTpykTypy Kanamm

10 Reference re Secession of Quebec, 1998 2 S.C.R.
217. URL: https://decisions.scc-csc.ca/scc-csc/sce-csc/
en/item/1643/index.do.

' Tbid.
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1 MPOIOBXKYE AISTH SIK BAXKJIUBUI aCTIEKT TIIy-
MadeHHs AoHUHI (1. 62)'2,

Sk B11OMO, IEMOKpATIisl Y CEHC1 TPUHIIUITY
He BH3Ha4eHa mpsMo y TekcTi KoHcTutymiii-
Horo akra 1867 poky'", mpote, sk HaroJoIrye
Bepxosuuit Cyn Kanaau, «npuHIun aeMokpa-
Tii HaliKpaIle MOYKHA 3pO3yMITH SIK CBOEPITHY
0a30By JiHII0, Ha AKIM 3aBXKAU AISUTH pO3po0-
Huku Hamoi KoHcTuTymii, a 3romom 1 Harii
BUOpaHi TPEICTAaBHUKH BIJIIMOBIAHO JO HeEi.
MoTHBO, came 3 Ii€l MPUIHHU TPUHITAIT HE
OyB 4iTKO BU3HaueHUH y TekcTi KoHcTuryiii-
Horo akta 1867 poky»'*.

Cyn 3BepHYB yBary Ha OCOOJHUBICTH
JIEMOKpATIii, sika BKII0Ya€e y cebe BUPAKEHHS
CYBEPEHHOI BOJII HApOAYy, OJHAK L0 XapaKTe-
PUCTHKY CJIIJI CIPUIMATH B KOHTEKCT1 1HITUX
IHCTUTYIIMHUX I[IHHOCTeW. Tak, Hanmpukmian,
CIIBBITHOIIIEHHSI IEMOKpATii Ta deaepaizmy
o3Havae, mo B Kanani moxxe OyTu pi3Ha, aie
OJIHAKOBO JIETITUMHA OUIBIIICTH 5K Y MPOBiH-
nii, Tak i Ha ¢enepaapHOMy piBHI. JKomHa
OlTBIIICTE HE € OUThIN YW MEHII <JIETIiTH-
MHOI0O», aHDK 1Hma. deaepaiapHa cucrema
YOpPaBJIiHHS JO3BOJISE€ PI3HUM IPOBIHITIAM
MPOBOJIUTH TOJITHKY, SKa BIAMOBIJA€ KOH-
KpETHUM MoTpedaM Ta iHTepecam MEIIKaHI[IB
npoBiniii. Bonnouac Kanana 3aranom Takox
€ JIEeMOKPAaTUYHOIO CHIIBHOTOIO, B SIKIA I'po-
MaJIsTHU OYIYIOTh Ta IOCATAIOTh IiJIeH Y Halli-
OHAJIbHOMY MacmTabi 4epe3 QenepaabHUit
ypsia, IO Ji€ B MeXaxX CBO€I FOPHUCIUKIIII.
Oynkuis (enepanizmy mnossrae y HaJaHHI
MOJIMBOCTI TPOMaJAsiHAM OJHOYACHO OpaTtu

12 Reference re Secession of Quebec, 1998 2 S.C.R.
217. URL: https://decisions.scc-csc.ca/sce-csc/sce-cse/
en/item/1643/index.do.

13 The Constitution Act, 1867 to 1982. Full Doc-
ument. URL:  https://laws-lois.justice.gc.ca/PDF/
CONST _TRD.pdf.

14 Reference re Secession of Quebec, 1998 2 S.C.R.
217. URL: https://decisions.scc-csc.ca/sce-csc/sce-cse/
en/item/1643/index.do.
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y4acTh y Pi3HUX KOJIEKTHUBAX, IEPECIiTyI0UH
il K Ha NMPOBIHIIIHOMY, Tak 1 Ha Qene-
panbHOMY piBHI (11. 66)"°.
Hacawmkinernp, 1 JICYMOBYIOYH
713 mpuHLUNY Jemokpatii, BepxoBuuit Cyn

aHa-

Kanagun BusHauuB: «69. KoHcturymidHumii
akT 1982 p. BUpaxae 1eil NpUHIKII, HAJAAl0un
IPaBO 1HINIIOBATH KOHCTUTYIIHHI 3MIHU KOX-
HoMy yuyacHUKy Coro3y. Ha nam norsiz, icHy-
BaHHS LHOTO TpaBa IMOKJIANa€ BiIMOBIIHUI
000B’s30K Ha yyacHUKIB Coro3y OpaTH y4acTh
y KOHCTUTYLIMHHUX TUCKYCISIX, 1100 BUSBUTH
Ta BpaxyBaTH J€MOKpPATUYHI NPOsBH OakaHHS
3MIH B 1HIMX npoBiHUisAX. Lleit 060B’s130K
NpPUTAMAHHUNA JIEMOKPATUYHOMY TPHUHIIUITY,
KU € (PyHOAMEHTaJIbHOI0 OCHOBOIO HAIIOl
CHCTEMH yIpPaBIiHH» 'S,

Takox MOKAa30BUM € MPHUKIA] 3 MPAKTUKH
Koncrurymiitnoro Cyny Yecbkoi PecmyOumikwy,
sakui y 1992 poi po3misaaB crpaBy PO KOH-
CTUTYUIHHICTh JIOCTpalii (Ha 4yac po3nisaLy
cnpasu — Koncturyniiinuii cyn Yexocionaiib-
koi PeneparuBHoi PecryOmiku). 3 pimeHHS
Cyny Ne 1/92 Bin 26 nucromana 1992 poky
BUAaeThCs, mo 99 nenyratie denepaibHUX
300piB Yexocnopanpkoi DeneparnBHOi Pec-
nyOMiKd TPOCUIM BHU3HATU HEKOHCTHUTYIIH-
HUM 3aKOH, SIKHH BCTaHOBIIOE NEsIKi JOMaT-
KOB1 TIEPEAYMOBH JIS 3aHSTTS MMEBHUX MOCA
y epKaBHUX OpraHax Ta opraHizauisx. 3aKoH
BH3HAuaB, L0 MEBHUM KareropisM ocié Ha
mijicTaBl OTpUMaHHS iH(OpMaIlii Ta pilleHHs
KOMicii
rocagu'’.

3a00poHEHO 00iiiMaTtu  JepxaBH1

15 Reference re Secession of Quebec, 1998 2 S.C.R.
217. URL: https://decisions.scc-csc.ca/scc-csc/sce-csc/
en/item/1643/index.do.

1 Tbid.

7 Decisions 1992/11/26 — P1. US 1/92 (Czecho-
slovak Const. Court): Lustration. URL: https://www.
usoud.cz/fileadmin/user upload/ustavni_soud www/
Decisions/pdf/P1%20US%201-92.pdf.
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OxcamuToBa peBodrollis 1989 poky Ta ii
migep B. TI'asen (Vaclav Havel), sromom mep-
MM Mpe3uIeHT pecnyOIliky, 3armo4aTrKyBajin
IpoIeC OYMIIEHHS BiIaau, Tomy y 1991 pomi
Oy70 TPUHHATO BIAMOBIMHUN 3aKOH, SKHMA
BU3HauaB, 1Mo «KomyHicTnuna maprtis Yexo-
CJIOBauyMHU Oyja OpraHi3alli€ro 3J0YMHHOIO
W BapTOIO 3aCy/KEHHs, TaK caMo, AK 1 1HIII
oprasizariii, 3aCHOBaH1 Ha 11 171€0JI0T1i, JTisUIb-
HICTh SKHX OyJia CIIpsIMOBaHA Ha 1MO30aBJICHHSI
Jrofiel iXHIX MpaB 1 Ha IPUAYIICHHS 1eMOKpa-
TiD» '8,

OOrpyHTOBYIOUH
JIOCTPAIITHOTO  3aKOHY,

KOHCTUTYIIHHICTb
Cyn mnociyroBy-
BaBCs JIEMOKpATI€l0 Ta 11 npuHIUNnaMu. Takum
YHHOM, SIK BKa3y€ThCs B PillIeHHi, y IeMOKpa-
TUYHOMY CYCIIJILCTBI MpaliBHUKAM IyOIi4HOT
CITY0M (a TakoX poOOUYMUX MICIb, SIKI MAlOTh
NIeBHE BiJHOWICHHS 10 Oe3MeKu AeprKaBH)
HEOOX1HO BIJNOBIIaTH TEBHUM KpHUTEPIIM
TPOMAJISTHCHKOTO Xapakrepy, siki CyJ xapakre-
pHU3ye SIK BiAJAHICTh NEMOKPATUYHHM TMPHUH-
[MIaM, Ha sIKHX OyayeThes aeprxkana'’.
Oxpemo Cyz Takox 3BEpHYB yBary Ha Te,
1110 MOPIBHSHO 13 CUTYyaIli€l0, KA CKianacs 3a
9aciB KOMYHICTUYHOTO PEXHUMY, PO3IIIIHYTUN
3aKOH 3a4yilae JUIIEe IyKe OOMEXKEHY TIpyIry
CITy’)KOOBIIIB, BUKJIIOYHO Y BIJIAJHOMY, ajMi-
HICTPaTUBHOMY Ta €KOHOMIYHOMY CEKTOpax
Ta BIUIMBAE Ha JIILIEH30BaH1 Mpodecii, ki € ado
MOXYTh OyTH JDKEpEIOM TMEBHUX PH3HKIB,
3 TOYKH 30pY 3aXUCTY AEMOKpATii Ta {1 npuHIIN-
1iB, Oe3MeKu aepkaBu abo 3aXUCTY JAepKaBHOL
TAEMHHUILII YU THX TMO3UIIH, 3 AKUX MOXXJIHBO
BIUIMBATH Ha PO3BUTOK CYCIIIbCTBA Ta OaykaH1

18 Okcana
JnocBin s Ykpaiau?
2014, 17:50). URL:
org/a/26629327 html.

19 Decisions 1992/11/26 — P1. US 1/92. (Czecho-
slovak Const. Court): Lustration. URL: https://www.
usoud.cz/fileadmin/user upload/ustavni_soud www/
Decisions/pdf/P1%20US%201-92.pdf.

Ilenencpka. JlrocTpamisi: 4YECHKHM
Paoio Ceobooa (09 xOBTHs
https://www.radiosvoboda.
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pe3ynbTatd poOOTH B OKPEMHX OpraHax 4u
opraizarisx>’.

Biaznaunmo, 1110 KOHCTUTYLIHHICTH 3aIIPO-
Ba/DKEHOI JIIOCTpallii, Sika CyTTEBO OOMeEXye
mpaBa OKpEeMHUX OCi0, y YacCTHHI OCTYITy [0
nocaj MmyOJai4HOl CIIy>)KOM Ta OKpEMHUX BHIIB
JIIEH30BaHOI JISJIBHOCTI, 3a aHaji30BaHUM
M1X0JIOM KOHCTUTYIIMHOTO KOHTPOJIO TOsIC-
HIOETHCSI THUM, IO HETaTHBHI HACIIAKU I
OCHOBHHUX TIpaB 1 cBOOO IIOIWHU, CHPUYH-
HEHI TOTANTApHUM PEXHUMOM, 3a >KOIHHUX
YMOB HE MalOTh TOBTOPUTUCH Y MaiOy THHOMY.
Tomy oOMmexxeHuit [ocTyn A0 myOIiuHOT Bi1aau
BUIIPAB/IOBY€ETHCS 3aXUCTOM IIIHHOCTEH JIeMO-
Kparii.

Y KOHCTHUTYIIHHOMY TIpaBi 3aBISKH 1HTEP-
MpeTaiiHIf TiSTIFHOCTI CyAO0BOI TUIKH BIaIH
c(hopMyIbOBAHO MPOMOPLINHICTD SIK TPUHIIMIT
KOHCTUTYIIHHOTO mTpaBa. Ciia BiA3HAYUTH,
10 JEsIKi CBITOBI KOHCTUTYLII 3aKpiIIIOIOTh
KOHCTUTYLIMHUM MPUHLHUIT TMPOMOPIIIHOCTI
(manpuknana, crarts 17 Koncrutymii Pecrry-
oniku Anbanis*' abo crarrst 19.4 Koncruryii
[Moptyranscekoi PecnyOniku®?), ame mocii-
JOKYBaHMH TPUHIUN ISl KOHCTUTYLIHHOTO
npaBa PO3KPHUBAETHCS 3aBISKHA (OPMYITIOBAH-
HSIM, BUKJIQJICHUM Yy TIPAKTUIl KOHCTHUTYIIIM-
HUX 200 BEpXOBHHX CY/IiB.

Haronmocumo, 1o mponopiiiHicTe SK
MPUHITMIT CJIIJT BBAXXaTH KPUTEPIEM OIIHKU
JETITAMHOTO OOMEXEHHsI JIIOACHKHX TIpaB
Ta BTPy4aHHs y IpuBaTHy cdepy ocolu, 110

2 Decisions 1992/11/26 — P1. US 1/92 (Czecho-
slovak Const. Court): Lustration. URL: https://www.
usoud.cz/fileadmin/user_upload/ustavni_soud www/
Decisions/pdf/P1%20US%201-92.pdf.

2l Albania’s Constitution of 1998 with Amend-
ments through 2012. URL: https://www.constituteproj-
ect.org/constitution/Albania 2012.pdf?lang=en.

22 Constitution of the Portuguese Republic Seventh
Revision. URL: https://publicofficialsfinancialdisclo-
sure.worldbank.org/sites/fdl/files/assets/law-library-
files/Portugal Constitution 2005 en.pdf.
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CTaJI0 MOXKITUBUM JJIsl BUPIIIEHHS IOPUINYHOT
CIpaBU CYZIOM, 3’SCOBYIOUH CIIPaBEINBICTh
TaKOro PoJy OOMEKEHb Ta BTPyUYaHHSI.

OyHKIIOHYBaHHS MPUHIUIY TPOMOPIIiii-
HOCTI Oyno BucBiTieHe BepxoBHum Cymom
HepxaBu I3paine y cnpaBi United Mizrahi
Bank Ltd. v. Migdal Cooperative Village (CA
6821/93 Bin 9 mucronana 1995 poky)*, Bukia-
neHe Ha 437 cTopinkax. PimeHHs crano 3acai-
HUYHMM I 13palibChbKOi MPABOBOi CHUCTEMH
Ta, MOMIOHO IO XPECTOMATIHHOTO pIIICHHS
Bepxouoro Cyny CHIA Marbury v. Madison,
BCTaHOBUJIO BEPXOBEHCTBO OCHOBHUX 3aKOHIB
HaJ yciMa IHIIUMHU aKTaMH, MUTAHHS KOHCTH-
TyuiiiHoro koutpontro Cymnom 3akoHiB Knec-
ceTa Ta JIETITUMHOTO OOMEXEHHS OCHOBHHX
npaB ocoou.

3 pilleHHs BUIUIMBA€E, IO Y 3B 3Ky
3 TPYOHOIIAMH, SKi BIUTMHYIM Ha CLUIBCHKO-
TOCIIOIAPCHKUN CEKTOP, Ta 3 METOIO CITPHSTHHS
BHUBEJCHHIO MOTO 3 €KOHOMIYHOI Kpu3u OyJ0
NPUAHATO 3aKOH, SIKU 00MeXKyBaB TpaBa Kpe-
TUTOPIB, BCTAHOBUBIIN CHPOIICHUN TOPSIOK
BUIJIATH OOpriB OOp>KHUKaMH, SKI 3aiima-
JMCS BEACHHSAM CLIBCBKOTO TOCIIOAApCTBA.
VY 1993 porii Oys1o mMpUAHATO 3MIHU 10 3aKOHY,
SIKI BCTAaHOBWJIM TIOBHE CIIHCAHHS OOpPTiB, TOXK
omuH i3 kpeautopiB — United Mizrahi Bank
Ltd — momas ckapry g0 Bepxosuoro Cymay?®.

[IpoTe 3BepHEMO yBary came Ha Mpomop-
IIHHICTh, SIKA PO3KPHUTA KPi3h MPU3MY TECTY

2 CA 6821/93 United Mizrahi Bank Ltd. v.
Migdal Cooperative Village, November 9, 1995. URL:
https://supremedecisions.court.gov.il/Home/Down-
load?path=EnglishVerdicts\93\210\068\z01 &file-
Name=93068210_z01.txt&type=4.

#1dyctpos J.I. TIpuHIMI OPOMOPIHOHATE-
HOCTH B KOHCTUTYIHOHHOM mpaBe M3pamms. Mocksa :
Jlenanpn, 2015. C. 21-24.

3 CA 6821/93 United Mizrahi Bank Ltd. v.
Migdal Cooperative Village, November 9, 1995. URL:
https://supremedecisions.court.gov.il/Home/Down-
load?path=EnglishVerdicts\93\210\068\z01&file-
Name=93068210 z01.txt&type=4.
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y mymui npesuaenta Bepxosrnoro Cynay I3pa-
imo A. Bapaka (Aharon Barak) mo Bkazanoro
pimenHs. Tak, g BU3HAUCHHSI KOHCTUTYIIIH-
HOCTI1 OOME)KEHHS TTPaB JIFOAWHH, SKi repenoa-
YeH1 3aKOHOM, CJIiJ{ ONTUPATHCh Ha TaKl YOTUPU
€JIEMEHTHU:

(a) oOMexeHHs iependaueHe 3aKOHOM a0o
BIJIMOBIHO /10 3aKOHY, IO BCTAHOBIIOE TaKe
O0OMEKEHHS;

(b) 3akoH, mo 0OMeXye TpaBa, TOBHHCH
BiZIMOBiAaTH IIHHOCTSIM JlepkaBu [3pains;

(c) 3akoH, 0 0OMEXy€e MpaBa, OBHUHEH
OyTH TpU3HAUYEHUH ISl HAJEKHOT METH;

(d) 3akoH Moke oOOMexyBaTu IIpaBa
JIOAVHU B 00Cs131, HE OIBIIIOMY, HIXK 11€ HEOO-
X11HO.

OxpeMo BiA3HAYMMO, 110 TPONOPIIIHICTH
K KOHCTUTYLIMHUIA MPUHIUI TaKoXK cHopmo-
BaHUH odiniiiHO0 TOKTpUHOI DenepanbHOTOo
Koncrurymiitnoro Cyny Himeudnnu.

3 1BOro MPUBOJY CIYIIHO 3ayBa)KyIOTh
M. Mapria (Maik Martin) Ta A. XopHeT
(Alexander Hornet), mo mnponopuiiiHiCTh
npsiMo He 3akpimieHa B OCHOBHOMY 3akoHI
O®OPH, omHak 1€l TPUHIUI TiTHECEHO [0
KOHCTUTYIIITHOTO pPaHTy 3aBASKUA CYAISM.
Oenepanpanii Koncturyuiitnuit Cyn Himeu-
YHHY MPUHIUI TPOTOPIIHHOCTI Y CBOTH paH-
HIll IOpHCHpYAEHII] 3aCTOCOBYBaB SIK TECT
Ha TE€, YM MOCITa€e 3aKOH MapjaMEeHTy Ha
OCHOBHE TpaBo, 3axuiieHe OCHOBHUM 3ako-
HOM Ta Y BHIpPABIAaHE Take OOMEKEHHS.
Cyn nonaB TecTy TakoX 1€ OJUH CYTTeE-
BU BHUMIpP: «3aKOH YH aJMIHICTpAaTUBHHIA
aKT TIOBMHHI HE JIWINE 3aleBHUTH CYHA, IO
3a CBOIM BIUIMBOM Ha IpaBa 0COOM HE ICHYE
IHIIMX, MEHII HaB A3JIMBUX Ta OOTSKIIMBHX,

26 CA 6821/93 United Mizrahi Bank Ltd. v.
Migdal Cooperative Village, November 9, 1995. URL:
https://supremedecisions.court.gov.il/Home/Down-
load?path=EnglishVerdicts\93\210\068\z01 &file-
Name=93068210 z01.txt&type=4.
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a TaKOX HACTUIbKU €(EeKTUBHHMH € 3aco0u
JUTSL TOCSTHEHHST TaKOT METH»? .

[Toxnukatounch Ha OQiliifHY KOHCTH-
TymiiHy aoktpuHy Himewunnu, K. CoGorta
(Katharina Sobota) 3a3naudae, 1m0, Ha TYMKY
Cyny, TpUHITUIT MPOMOPIIIHOCTI € 3arajJbHUM
KEPIBHUM TPABUJIOM JUIS BCiX HANpsIMIB Jep-
KaBHOI JISUTBHOCTI; 1€ TTPaBHIJIO MA€ KOHCTH-
TYUIMHHUIA cTaTyc 1 0OOB’S3KOBO Ma€ BHCHO-
BYBaTUCSl 3 TPHUHIMIY IPaBHOI JepxaBu~®,
ajie BXKe 13 caMoi CyTi OCHOBOIIOJIOKHUX IpaB
JOAUHU Ta TpoMajisHuHa. Bonnowac Cyn 3Ha-
XOIUTH TAaKOXK (hOPMYITIOBAHHS CTOCOBHO TOTO,
0 [IeW MPUHIUTT BUCHOBYETHCS 3 TPUHIIUITY
MpaBHOI JIep>KaBH, MPOTE 13 caMoi CyTi OCHO-
BOITOJIOYKHHX TIPaB®.

@enepanpauil  Konctutyuiiaunii  Cyn
Himeuuynnu Takox MpoBOJUTh TECT HA MPOIIO-
PIIHHICTB 32 TaKUM TigxomaoM: «Mipa oOme-
KEHHS TIOBUHHA OyTH 37aTHOO JOCSTTH KOH-
CTUTYIIHHO JOMYyCTUMOI METH 1 HE MMOBUHHA
BUXOJIUTHU 32 PAMKHU TOTO, III0 HEOOXIAHO s
nocsirHeHHs 1iiei Metu. He moBuHHO OyTH
1HIIOT HACTUIBKU kK €(EeKTUBHOI MipH, sKa
MeHIIe 3auinaja © ocHOBHe mpaBo. Mipa
MOBUHHA OyTH aJeKBAaTHOI Ta IPOMOPIIN-
HOIO CTOCOBHO CTyIEHS OOMEXKEHHS Ta Bij-
HOCHO{ B)KJIMBOCT1 OCHOBHOTO TpaBa, Ha sIKe
mOCSTaTh» .

2 Martin M., Horne A. Proportionality: Princi-
ples and pitfalls some lessons from Germany. Judicial
Review. No. 13(3). 2008. P. 173— 174.

2SIk BapiaHT MepeKIaay «IpaBoBa JAepiKaBa» Bil
nepeknaaaviB  ykpaincekoi Bepceii mpamni K. Cobotm
(Katharina Sobota).

¥ Cobota K. TIpuHIuUI MpaBHOI AepKaBy: KOHCTH-
TYLi{HO-TIpaBHI Ta aJMiHICTPaTUBHO-NIPABHi aCIEKTH /
pen. O. Cupoin; nep. 3 HiMm.: I. Pmwxkkos, O. bnamyk,
K. Tarapuyk. Kuis : BAITE, 2013. C. 296.

30 Jarass, in Jarass and Pieroth (eds), Grundge-
setzfiir die Bundesrepublik Deutschland — Kommen-
tar, 9th edn (2007), Art. 20 paras 84-86; Grzeszick, in
Maunz and Dirig, Grundgesetz — Kommentar, 48th edn
(2006), Art. 20, paras 107-120. (Lum. 3a: Martin M.,
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Takuii miaxigq MOXHa MOOAYUTH B TIPaK-
tuii Genepansuoro Koncrutymiitnoro Cymy
Himeuunnu. Takum dYWUHOM, HAETHCS TMPO
CIpaBH, MOB’sI3aHi 3 MOPYUICHHSAM OCHOBHOTO
nmpaBa Ha BUIBHUH PO3BUTOK OCOOHCTOCTI,
rapaHTOBAHOIO cTarTero 2 OCHOBHOIO 3aKOHY
®PH: 1) xoxHa JrOoIMHA Ma€e MpaBO Ha BiJib-
HUI PO3BUTOK CBOEI OCOOMCTOCTI 32 YMOBH,
10 BiH HE MOPYIIy€ MpaBa 1HIINX, KOHCTUTY-
IHHUH TIOPSZIOK Ta MOPAJIbHUN 3aKOH Ta 2)
KOXKEH Ma€ TPaBO Ha XKUTTA 1 (I3UUHY HEIO-
TopkaHHICTh. CBOOO/A JIFOAMHU HEAOTOPKAHA.
[{i mpaBa MOXyTh OyTH OOMEXEHI TIJTbKUA Ha
mijicTaBi 3aKkoHy"!.

Bupaerncs, mo 0OMEXEHHS OCHOBHOTO
npaBa mnepeOyBae y BIANMOBIIHUX paMKax.
Jnsa npuxnany, ®PenepansHuii Konctury-
uniiauii Cyn Himeuunnu y crnpasi Elfes Bin
16 ciunsg 1957 poky* Bim3Hauus, 1mo chepa
IPUBATHOTO KUTTS KOHCTUTYILIHHO 3aKpi-
IJeHa 3a OKPEeMUM TPOMAJSHUHOM, ajKe
iCHye HeNOTOpKaHHa cdepa JIACHKOI CBO-
O6omu, sika mepeOyBae mMo3a BIUTUBOM OYyIib-
AKOi myOniyHO1 Biaau. ToMy 3aKkoH, KU OU
NOpyIIyBaB Iei MPUHLHUI, HIKOJU HE MOXKE
OyTH 4aCTHMHOIO KOHCTHTYLIHHOTO MOPSAKY;
BIH Mae OyTu ojapasy x ckacoBaHuit Cymnom.
Takum ywmHoM, Cyn TiIymMauuTh MpaBoO Ha
BUIBHUH PO3BUTOK OCOOMCTOCTI SIK TakKe, IO
HaJlae JIIOUHI 3arajbHy CBOOOMY BiJ BTPY-
YaHHS JACPIKABH Y 11 KUTTI.

AHani3youn NpakTUKy KOHCTUTYLIHHOTO
npaBa HiMeuunHM, BiA3HAYMMO, 110 MPUHIIUTL

Horne A. Proportionality: Principles and pitfalls some
lessons from Germany. Judicial Review. No. 13(3).
2008. P. 169-179).

31 Basic Law for the Federal Republic of Germany.
23 May 1949 Last amended on 28 March 2019. URL:
https://www.btg-bestellservice.de/pdf/80201000.pdf

2BVerfGE 6, 32-45. URL: https:/www.
bundesverfassungsgericht.de/SharedDocs/Entschei-
dungen/DE/1957/01/rs19570116_1bvr025356.html

3 Tbid.
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IIPOTOPIIHHOCTI BiI0OYBCSI TEPETIOBCIM SIK KOH-
CTUTYIIHHUN TPHUHIUI, 0 3aCTOCOBYETHCS
y OIIIHIII 0OMEKEHb 3 METOIO BU3HAUCHHSI JICT -
TUMHOTO OOMEXEHHSI OCHOBHUX (KOHCTHTY-
LHIMHKUX) TIPaB JIFOIUHH.

OxpemMo BiA3HAYNMO, IO KOHCTUTYIINHI
Ta BEPXOBHI CyIHM MAlOTh PI3HOMAHITHY Mpak-
TUKY B NMUTaHHI KOHCTUTYLIHHOTO KOHTPOJIIO,
B paMKax sKOoi (OpMYyIOTbCS U 1HILII TNPUH-
LU KOHCTUTYIIIHOTO MpaBa. ¥ TOUHUMO, 1110
MU 3BEpHYJIM yBary Ha JesKi KOHCTUTYILIHHI
MPUHLUIN, ajie TaK caMO MOXHa JI0JJaTKOBO
BIIHAWTH MPUKIATUM TNPO (PYyHKIIOHYBAHHS
BEPXOBEHCTBA TpaBa, PIBHOCTI, MPaBOBOI JIep-
’KaBH, COLIAJBHOI JepXaBu SK BIACHE YHI-
BepCaJbHUX (KOHCTUTYUIWHUX) MPUHIUIIIB.
Kpim Toro, 3aBasiku iHTEpIpeTALIiHIA TisITb-
HOCTI CyZI0OBOI BJIaJIN TAKOX (DOPMYIOTHCS 1HIII
NPUHIMIHN (30KpeMa, JIFOICHKOT TiqHOCTI* ab0

3% Jlus.: Matat A. Human dignity as a constitu-
tional value, constitutional principle, constitutional
right. Visegrad Journal on Human Rights. 2020. No. 4.
P. 65-68.
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3a00pOHU JTUCKPHUMIHAILI®"), sIKIi HaOyBalOTh
KOHCTUTYIIIHHOTO PiBHS.

BucHosku

Hacamkinenp, MiCyMOBYIOYH BHIIEBH-
KJIaJieHe, Bi3HAUMMO Take. [HTeprperamniiina
JISUTBHICT KOHCTUTYIIMHHUX a00 BEpXOBHHUX
CyaiB cripusie PyHKIIIOHATBHUM 0COOTUBOCTSIM
KOHCTUTYIIMHUX MPHUHIIMUIIB, aJKe, 3A1HCHIO-
I0YM KOHCTUTYLIHHUN KOHTpPOJb, PO3KpPUBA-
€THCS CYTHICHHM 3MICT KOHCTUTYIIHHO 3aXH-
MICHUX I[IHHOCTEW 1 MPHUHIIMIIIB, SIKI MOXYTh
Oyt mpsiMO  (EKCIUTIIMUTHO) abo HEmpsiMo
(IMIUTIIMTHO) 3aKPITUICHUMU B KOHCTUTYIIISIX
Yy KOHCTUTYILIIHUX akTax. KpiM Toro, iHTep-
npeTalisi MPUHIMIIB y aKTax CyIO0BOi BIaau
cnpusie X KOHCTHTYIIIHHOMY CTarycy, IO yHi-
Bepcati3ye MPUHIUIH Y IPABOBOMY TOPSIKY
BIJIMIOB1/THOI JIep>KaBH.

35 Jlue.: Pabinouu C.II., IMTankesnu O.3. Ipun-
UMY PiBHOCTI H HEAUCKPUMIHAII] B KOHCTUTYI[IHHOMY
npaBocyani Ykpaiuu. [lpaso i epomadsanceke cychinb-
cmeo. 2014. Ne 1. C. 147-170.
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Causes and consequences of reforming the legal system of the Austrian Empire
during the reign of Joseph II (1780-1790)

Pyrtko Mykhailo

Postgraduate Student at the Department of History
of the State, Law and Political Law Teachings
Ivan Franko National University of Lviv, Ukraine

The article analyzes the causes and consequences of reforming the legal system
of the Austrian Empire during the reign of Joseph II (1780—-1790). It is shown that the legal
views of Joseph II largely corresponded to his reformist political views. From an early age
the archduke was influenced by the doctrine of the school of natural law and, in particular,
the work of S. Pufendorf “De officio hominis et civis” (1673). His key statements were
the recognition of the social contract in the formation of the state and the interpretation
of the monarch as the first servant of this state.

It is described that, according to Joseph II, the state should not only collect taxes from its
subjects, but also create favorable (or at least tolerant) conditions for them to conduct business,
which would allow them to get rich. Based on the principles of cameralism proposed by
J. Sonnenfels, it was necessary to make the population “happy”, because the “happy” population
works better and reproduces better (a large number of people was seen as a guarantee of a truly
large and powerful state). On the other hand, the human inclination to wealth and comfort could
eventually be transformed into a state power inhabited by wealthy citizens. Nevertheless, in order
to streamline financial affairs, the emperor set out to eliminate tax privileges among the privileged
sections of the population.

The reforms of the legal sphere initiated by Joseph Il were based on the enlightenment concepts
of natural law and justice; in terms of the mechanism of their implementation — on the basis
of bureaucracy, absolutism and partly liberalism. They largely continued the transformation
of Maria Theresa, but the changes between 1780 and 1790 were more radical and more practical,
as evidenced by the General Judicial Order and the creation of a completely new network of courts.
In general, the Josephine reforms modernized the legal system of the Habsburg Empire.

Ipuunnm i Hacaianku pe¢opMyBaHHS NPABOBOI cUCTeMH ABCTpiiicbKol iMmnepii
3a npasainas Mocuda 11 (1780-1790 pp.)

Iupmro Muxaiino Cepeiiiosuu
acnipanm Kageopu icmopii 0epaicasu, npasa ma NOTIMUKO-NPABOBUX VYEHb
Jlvsigcvoroco Hayionanvho2o yuieepcumemy imeni leana @panxa, Ykpaina

Beryn BOBOI CHCTEeMH, sika BiAMmoBiaHO 10 KoHCTHTY-

1ii YKpaiHu MOBUHHA BIJIMOBIaTH OCHOBHUM

VY cydacHux ymoBax B YKpaiHi BigOyBa-  cTaHIapTaM JEMOKpPATHYHOI MPaBOBOI Jiep-
€ThCSI AKTUBHUM TIporiec peopMyBaHHs Tipa-  kaBu. lLled mpormec mnorpedye TITUOOKOTO

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 03/21

WWW.UNI-GOETTINGEN.DE/REOS 57



Pyrtko Mykhailo

HAyKOBOTO BHUBYEHHS ICTOPUYHOTO JIOCBiTYy
IIPaBOBOTO PETYJIIOBaHHS CYCHUIBHHX BiJI-
HOCHH, 110 HAaJacTh Cy4yacHIi MpaBoBiil cuc-
TeMi edexkTuBHOCTI. Haremep BaxiuBO, SIK
BHUJIA€THCS, TMOIIE MpOoaHaji3yBaTu 1 BUKO-
pUCTaTH ICTOPUYHUN AOCBIJ pedhOopMyBaHHS
JIEeP>KaBHO-TIPABOBUX 1HCTUTYTIB TPOBITHUX
€BPOTIECHCHKUX JIEPXKaAB. 3aBISIKU MIEPEOCMHUC-
JICHHIO 1CTOPHUKO-TTPAaBOBUX MPOIECIB CTAHOB-
JICHHSI Ta PO3BUTKY MPABOBOIO PEryITIOBAHHS
CYCIUIbHUX BIAHOCHH Y TIPOTPECUBHHUX €BPO-
NeNHChKUX JIep’KaBax MO)KHA MO-HOBOMY OIli-
HUTH TEHJEHLII PO3BUTKY CyYaCHHX IpaBo-
BHUX IHCTUTYTIB. TOMy JOCBiJl €BpONEHCHKUX
JepKaB 3 HaJaro[KEHWMH JIep)KABHO-IIpa-
BOBHMH 1HCTUTYTaMH MOXE CTaTH KOPUCHUM
JUIs cyyacHoi YKpaiHu, gKa 'y CKJIaJHUX MOJi-
THUYHUX 1 €KOHOMIYHUX yMOBaX po30ymoBye
BJIACHI JIEP’)KaBHO-TIPABOB1 IHCTUTYTH.

3HauyHUN 1HTEpeC y IIbOMY acIleKTi cTa-
HOBUTh HAayKOBE JOCIHI/DKEHHS JepikKaB-
HO-1IpaBoBUX pedopm B ABcTpii y 40-90-x
pokax XVIII ct. Lle Oyna enoxa aep»aBHUX
1 IpaBoBUX pedopM, CIPIMOBAHUX HA KOMII-
JEKCHI 3MIHU y BCIX cdepax cycmiiabCTBa.
3okpema, TpaBoBi peGopMU Malli Ha METI
BCTAaHOBUTH €JIMHE MPaBO HA BCiil TepuTopii
nepxaBu. OTHUM 3 BaXXJIUBUX OOTPyHTYBaHb
JUIsl HOBOBBEJCHb BBa)Kallach iXHS KOPHUCTh
IUTsl iep:kaBu 1 HaceneHHA. [locumroe akTy-
aJbHICTH I1€1 MpoOIEeMH T€, IO 11 MOJACPHI-
3aniiiHl peopMH MOIIMPIOBAIKCS, 30KpeMa
1 Ha 3axigJHOYKpaiHChKI 3eMJi, Kl B JIpy-
rit mooBuHi XVIII ct. Oynu npuenHani g0
CKJIaay ABCTpPICHKOI imMIIepii.

Meta crarTi. [cTOpuko-nipaBoBe moci-
npaBoBux pedopm B  ABcTpii
y 40-90-x pokax X VIII cT. 1acTh 3MOry BUKO-
PUCTATH y JAOUITBHUX MeXax HaOyTi 3HaAHHSA
Ta y3araJbHUTH IPAaBOBUH AOCBi AJs 3’5Cy-
BaHHS BHUTOKIB JEMOKPAaTUYHUX TpaauLiil
y PO3BUTKY JI€p>KaBOTBOPUYHUX MPOLECIB.

JKEHHS

58

Causes and consequences of reforming the legal system...

BukJiiag ocHOBHOro Martepiay

3HauHe peopMyBaHHS ITPABOBOT CHCTEMH
ABcTpiiicbkoi imMmepii BinOynocs 3a aBcTpiid-
chKoro immeparopa Mocuda II (1780-1790 pp.),
3 TPaBIIHHAM SIKOTO PO3MOYAIOCS «JIeCs-
tnitts Mocupa» — enoxa paamKaibHAX
1 CHCTEMHHX BHYTPIIIHIX JIepKaBHUX peopm,
3a M0 WOTO MPO3Bajd «PEBOJIOLIOHEPOM Ha
TPOHI»'.

Pedopmu Mocuda 11 6ynn noriuanm mpo-
JIOBXKCHHSIM 3aIl0YaTKOBAaHUX HOTO MaTip 10
Mapieto Tepesiero nepeTBOpeHb y JEprKaBi,
OJTHAK CTJIA PAaTUKaIBHIIIIMHK 1 OLTBI TIpaK-
Axmo 3a Mapii Tepesii nisiB
HedopManbHU 1Tad pedopM 3 AEKIIBKOX
oci0, To micns ii cmepTi BCi pedopMu acorri-
IOBAJIMCS JIMIIIE 3 IMIIEPaTopoM, a HOro Hau-
OMmK4e OTOYEHHS BHCTYMAJO IIUIIE BUKO-
HABIIMH BOJIi TTpaBuTes s . HaBiTh TisSUTbHICTH
MIHICTPIB 3BOAMJIACS B PAMKHU «JIOTOBICTHY,
«3arpoIOHyBaTW» YU «BUKOHATW». MoOHapx
OyB €HTY31aCTOM CBO€i CITpaBH, CAaMOCTIHHUM
y BUPIIIEHHI TUX YM IHIIUX MMHUTaHb, MIparMa-
TUYHUM 1 HaJI3BHYANHO Tpare3gaTHUM, Ipa-
100U 1o 18 roauH Ha 100y*.

[IpaBoBi morsiu ﬁocmfpa II 31e6ins-
IIOr0 BIANOBiAAIM HOTo pedopMaTopcbKUM
MOJIITUYHUM TIOTIISIIaM. 3 PaHHIX POKIB epIl-
repror mnepedyBaB IIiJ] BIUIMBOM JIOKTPUHH

TUYHUMUZ.

I'Vepka V. ﬁocncb II. Eanuknonenis JIsosa. T. 2 /
3a pea. A. Kosunpkoro. JIeBiB : Jlitoruc, 2008. C. 597.

2Boitko I.M. Tammunmba y aep:KaBHO-TIPABOBiH
cucteMi ABCTpii Ta ABcTpo-Yropuwau (1772-1918) :
HaBuaibHUU moCiOHWK. JIpBiB : JIHY imeni IBana
Opanxka, 2017. C. 81.

3Enmep II. Pepopmm Hocupa II B Agcrpiii-
ChKill immepii Ta ixHe mommpeHHs y [amnuui
(1780—-1790 pp.). Bicnux Jlvgiecvkoeo yuigepcumemy.
Cepis ropuouuna. 2015. Bum. 61. C. 129.

*Uocud TabcoOypr: «Bropoil miar mpexie mep-
Boro» / TpaBun /., Maprauus O. MopepHu3amus: ot
Enuzasersl Tiomop no Eropa laiinapa. Cankr-llerep-
Oypr : Hopma, 2016. C. 51.
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IIKOJM MPUPOJHOTO TpaBa i, 30Kpema, Mparli
C. Ilydpennopda “De officio hominis et civis...”
(1673). Moro KII040Bi TBEPIKEHHS HOMSTaIN
y BH3HaHHI CYyCHUIBHOTO JOTOBOPY Yy pasi
YTBOPCHHS JICP’KaBU 1 TPAKTyBaHHS MOHapXxa
MEPIINUM CIYTOFO i€l IepxKaBu’.

Ha nepexonanns Hocuda II, nepsxapa
MOBUHHA Oyna He Juile 30upaTd MOAATKU
3 TJJaHUX, ajI€ 1 CTBOPIOBATH JIsl HUX BUT1JIHI
(un mpuHaWMHI TeprnUMi) YMOBH BEICHHS
cnpaB, IO A03Bosui0 O posbararitu. Bin-
HITOBXYIOUHCH BIiJl NPUHIUIIB KaMepai3my,
3anporionoBanux M. 3oHHeH]ENTbCOM, HE0O-
X1/1HO OyJs10 3pOOUTH HACEIECHHS «ILACIUBUM,
aJKe «IIacJIMBE» HACEJICHHS 1 Kpallle MpPalIioe,
1 Kpaie penpoayKyeThCsl (BEMKa KUIbKICTh
HACEJICHHS PO3IVISIANIacs sIK 3aIopyKa CIipaB/i
BEJIMKOI 1 TOTYXHOT ieprkaBu)®. 3 iHIIIOT0 OOKY,
JIONICBKY CXWJIBHICTH JIO0 OararcTBa i KOM-
¢dbopTy B MmiACYMKy MOXHa Oyl0 TIEPETBOPHUTH
Ha CHITy JIep>KaBH, HACEJICHY 3aMOKHUMH TPO-
mansHamu. [lompu e, moOu BHOPSIKYBaTH
(iHaHCOBI CrIpaBH, IMIIEPATOP 3aXOIUBCS JIK-
B1JIOBYBaTH NOJATKOBI MPUBLIET cepe/ MpHBi-
JeiOBaHUX BEPCTB HACEIICHHS .

Hormsamu Mocuda 11 Ha po3Butok mep-
’KaBU 1 CYCIIUILCTBA 3arajioM OTPUMAJIH Ha3BY
«itocudinizmy», abo (Ha (paHIy3bKHid JIax)
«wko3edinizmy». OmHI TOCTITHUKH TEH Tep-
MiH BXXHMBAIOTh HA TO3HAUYEHHS BCHOTO KOMII-
JeKCcy pedopM TOTO Yacy, iHIII — BEAYIH MOBY

5 Moras M. Ordynacja karnoprocesowa Jozefa II
na tle przemian procesu inkwizycyjnego w monarchii
habsburskiej w XVIII wieku. Studia z dziejow panstwa
i prawa polskiego. 2011. No. 14. S. 98.

¢ Wagner R.E. The Cameralists: Fertile Sources
for a New Science of Public Finance. URL: http:mason.
gmu.edu/-rwagner/camera-list.pdf.

7 Uniwersat Aby clerus saecularis y regularis fassyi
caly substancyi y dochodow, 5 kwietnia 1782. Con-
tinuatio edictorum et mandatorum universalium a die
1 Januari ad ultimam Decembris anno 1782 emanatorum.
Leopoli Typis Viduae Josephae Piller, 1782.
S. 174-175.
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npo pedopmyBaHHs pediriiHol chepu®. Bixe
y CBOEMY MEPIIOMY IOJITHYHOMY MEMOpPaH-
nymi 1761 p. BiH HamucaB 3HAMEHUTY (pasy:
«Bce HanmexuTh nepxami...». Y maM’SITHHX
3anuckax 1761-1768 pp., npuzHaueHUX U1
Mapii Tepesii, Bin copMyir0BaB BiIacHy Ipo-
rpamy “despotisme lie”™. Wocud I miakpec-
JIOBaB €JHICTh MOHApXii, NMPOTHUCTABIAIOUN
il ICTOpUYHOMY PIZHOMAHITTIO CKJIaTHUKIB
imriepii. OTHaK KITFOYOBHIA MPUHITU «KO3€]i-
HI3MY» IepeyciM MOB’A3aHUH 13 CEeKysIpr3a-
II€0 PETIriiHUX OPJICHIB 1 IXHIX BOJOMIHB'’.

VY mnpaBoBiii cdepi ocBiueHuit abCoIIO-
TU3M YKpPINUB 1/1€10 IPaBOBOi AeprKaBH, sKa
3HAWIIIA CBOE BITOOPAXKEHHS 1 B MOJITHYHIN
nymii Toro yacy. Otxke, y XVIII cT. aBcTpiii-
ChKa BJaJa BAajacs A0 BIOCKOHAJICHHS
Ta Koau(ikaiii HasBHOTO 3aKOHOJABCTBA.
Nocud II nparays pedopMyBaTH iMIEpChKY
IOCTHIIIIO0, CITOIIBAIOYMCh OTPHUMATH J0JaT-
KOBI Bakesl BIUIMBY B MOHapXxii W moJjer-
IIMTH yNpaBiiHH nepkaBoto'!. Hanpuknan,
JUISL TIPOCTIIIOTO ympaBiiHHS 13 mpoBiHIIN
NOAUIMIIA Ha 6 CyTOBUX OKPYTiB, Y KOXKHOMY
3 IKMX Cy/IOBa IajiaTa 3 KOJeTiaJbHUM CKJIa-
JIOM KOPOHHHUX CYIJIB CIyTryBaja APyTOI0
anessiLiHO0 1HCTaHIIEIO.

Viponosx 1781-1788 pp. Hocud I
BUJIaB HU3KY IATCHTIB, 110 BU3HAYAIU Tpa-
BOBY OCHOBY 3[iHCHEHHS  CyJIOYHHCTBA
1 TIPONOBXKYBJIM TOCHIJIOBHY JIIHIFO MO0
nenani OLIBIIOro MiANOPSAKYBAaHHS CYIOBHX

8 Grodziski S. Poréwnawcza historia ustrojow
panstwowych. Krakéw : Universitas, 1998. S. 268.

° Beales D. Enlightenment and Reform in Eigh-
teenth-century Europe. London; New York : I.B. Tauris,
2005. P. 28.

" Benyen I. Icropis Llepksu / Ilep. 3 ¢panm.
JIpBiB : CBiuamo, 2000. C. 147.

"Huber A. Osterreichische Reichsgeschichte:
Geschichte der Staatsbildung und des offentlichen
Rechts. Prag; Wien : F. Tempsky; Leipzig : G. Freytag,
1895. S. 208.

59



Pyrtko Mykhailo

OpraHiB Jep>KaBHUM IHCTUTYIsAM'2, Hanpu-
knag, 30 6epe3ns 1781 p. Oymno BUIaHO MATEHT,
3TiHO 3 SIKUM KOJIHE MUCAHE MPOXaHHS J0
BUIIUX IICAPCHKO-KOPOJIBCHKUX CYHIB HE
MoTIo OyTH momane 0e3 MiANUCy YNHOBHUKA
HangipHoi kaunenspii'. 1li kpoku MeBHOO
MipOIO CyNepeymsii KOHIEMNIii MpaBoBoi Jep-
KaBU MOJICPHOI €IOXH, alie TOpSa 3 HUMHU
IMIIepaTopCchbKUil ABIp J10epalizyBaB CyIdOBe
3akoHogaBcTBo. Tak, 10 cepmus 1781 p.
BHJIAaHO PO3’SICHEHHS CTOCOBHO MPOIIECyashb-
HUX i CBIAKIB. 3Ba)Kalo4ud Ha MHUCHMOBY
(dbopMy CyIOYMHCTBA, CBIIKH 3000B’s3yBa-
JIMCSI TI0/1aBaTH CBOI MOKa3u y (GopMi perIikK,
BIiJMOBITHUM YMHOM IX mianucasmu'®. Posmo-
psamkenasm 1781 p. Oyno J03BOJIEHO cynam
JIOTYCKaTH SIK CBIAKIB JKIHOK 1 eBpeiB. CBo-
€PIIHUM MIJICYMKOM 3MiH y IOMY HaIpsiMi
craga 3arajgbHa CymoOBa IHCTPYKIliS Bij
23 motoro 1786 p. 1 cyaiB yciX 1HCTaHLIMN.
Jlo Hei gomyuanmucsi B3IpIi IMPOLECYaTbHUX
JIOKYMEHTIB 1 (hopMH HEOOX1THUX ONaHKIB JIsI
3IIACHEHHSI CyJJOYMHCTBA ',

2 Tummk b. Ictopis mepkaBu i mpaBa ABCTpil
ta ABcTpo-Yropmuau (X cr.—1918 p.) : HaBuanbHUI
nocionuk. JIeBiB : KOpua. ¢-1 JIbBIB. HaIl. YH-TY IMEHI
IBana ®panka, 2003. C. 38.

13 Uniwersal. 1z zadne Suppliki do Najwyzszych
Ces. Krol. Sagdow bez podpisu Nadwornego Agenta
podawane bydz nie powinni, 30 marca 1781.
Continuatio edictorum, mandatorum et universalium
Regnis Galiciae et Lodomeriae. A die 1 januarii ad
ultimam decembris anno 1781 emantorum. Leopoli :
Typis Viduae Josephae Piller, 1781. S. 15-16.

4 Supplement. Do Przepisu sadowego tu w
Kraju dnia 15 Czerwca 1774 wzgledem Swiadkow
obwieszcznego, 10 sierpnia 1781. Continuatio
edictorum, mandatorum et universalium Regnis
Galiciae et Lodomeriae. A die 1 januarii ad ultimam
decembris anno 1781 emantorum. Leopoli : Typis
Viduae Josephae Piller, 1781. S. 38.

5 Boiiko 1. Ictopis TpPaBOBOTO pEryITIOBAHHS
[UBUIBHUX, KPUMIHAIILHUX Ta TPOIECyallbHUX BiJIHO-
cu B Ykpaini (IX—XX cT.) : HaBuainbHUN MOCIOHUK
JUISL CTYJICHTIB BUIIMX HABYAIBHUX 3aKiadiB. JIbBIB :
Bunass. nentp JIHY imeni [Bana @panka, 2014. C. 727.
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Ascrpiiiceknii iMneparop Hocud I Gys
NMEepEeKOHAHWM, IO BCI JIFOAW PIiBHI TEpen
3aKOHOM, a TOMY B JepKaBl MOTpiOHA €1MHA
CHUCTEeMa CyIOYMHCTBa. Pe3ynprarom Komau-
¢ikaniiinux pobiT y pamkax pedopM OcCBi-
4eHOTO a0COII0TU3MY CTaB 3arajlbHUI Cy10-
BUil moOpsiIoK, 3arBepkenuit Mocudom 11
1 tpaBus 1781 poky'. BigToni aBcTpilicbke
UBUIBHO-TIPOLIECYyaJIbHE MPABO CTAJNO IIpa-
BOM 3aKOHY, a CyAli 3000B’si3yBajucsi HeE
TIIBKM JOTpUMYBaTHucs OyKBH 3aKOHY, alie
i «TmyMaduTd po3yM 3akoHy»'’. 3aKoH mpo
3arajpHe CcymouuMHCTBO 1781 p. mepenbavan
NPUHIUATH OE3KOMITOBHOTO 3aCTyXOBYBaHHS
CTOpiH, MMCHbMOBOTO BEJEHHS CYIOBOTO IMPO-
necy (3a BUHATKOM JApiOHUX CIpaB, Bap-
TICTIO HIDKYE 32 25 30I1., SIKi MOTJIH PO3TJIs-
natucs ycHo). HoBaropchbkum KpoOKOM CTalio
BIIPOBQ/KEHHS  TMOMEPEAHBOr0  CIIJCTBA
(Voruntersuchung), micisi 3aBepIICHHS SKOTO
M1JI03PIOBAHOTO BiJjJaBajd B PYKH KpUMi-
HajgpHOTO cyny. lle momepemne cinincTBoO,
IOPUAMYHOI0 TIACTaBOIO IS SKOro Oyio
BIJTIOBiIHE 3BEPHEHHS, MPOBAIUIU MICIIEBI
opraHu moJimii'®,

3aranbHUN  CyqOBHH TOpsOK  HaOyB
gyuHHOCTI 3 1 ciunga 1782 p. 1 ynpomoBx
1783—1784 pp. mOCTYNOBO BIPOBAIHKYBABCS
B /110 y PI3HUX YacTHHAX iMmmepii. Hanpuknarn,
3aranbHuil cynoBuii nopsanok y Cxianiit ['anu-
yuHi Oyo BripoBakeHo y 1784 p. omHOYACHO

16 Balzer O. Historya ustroju Austryi w zarysie.
Lwoéw : Naktadem K.S. Jakubowskiego, 1908. S. 440.

"boiiko 1. Icropis mnpaBOBOTO peryirOBaHHS
IIUBUIPHUX, KPUMIHAJIBHAX Ta MPOLECYATbHUX BiJHO-
cuH B Ykpaini (IX—XX cT.) : HaBuajapbHUN MOCIOHUK
JUISL CTYJICHTIB BHIMX HaBYaJIIbHUX 3aKiajaiB. JIBBIB :
Bunasn. uentp JIHY imeni [Bana @panka, 2014. C. 719.

18 Moras M. Ordynacja karnoprocesowa Jozefa 11
na tle przemian procesu inkwizycyjnego w monarchii
habsburskiej w XVIII wieku. Studia z dziejow panstwa
i prawa polskiego. 2011. No. 14. S. 103.
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3 pedopMyBaHHSIM CyJIOYMHCTBA B Kpai'’.
3aranbHui cyoBuit opsaok 1781 p. y dactusi
CYJIOBOi FOPUCHUKINI TiepedayaB MOXKIIMBICTh
CYIOBOTO PO3IISiTy YCIX MHUTaHb O3 Oy Ha
ixaro cytHicTh (§ 1). Bm3naBanocs, mio cyme-
PEUKHM MK TMTaHAMH 1 IXHIMHU TTIJTAHUMH TTOBUHH1
Oymu posmsaaarucs y cyaax Kopomisera [Manu-
yuan 1 Bomommmepii (§ 3). YV Bumagkax, sKIio
Cymnepedka TOpKaiacsi TOProBEJIbHUX 1 BEKCele-
BUX ITMTaHb, TO BOHA ITiIsATANa PO3IIAIOBI Y CIie-
mianizoBaHux cynax (§ 4). Iluranns Hepyxo-
MOTO MaiHa i IAraid FOPUCAUKIIT TUX CYIIB,
ne 1me MaiHo 3Haxomwiocs. Jlo Tiel xx camoi
FOPUCAMKIIII, 0 1 YOJIOBIK, Maja HaJeKaTh
1 floro ApyXHHa, a TaKOXX iXHI HEMOBHONITHI
nitv (§ 9-10). Cnyru He MOTVIM MiANIAAATH i
Ty K caMy FOPUCIHMKIIIIO, IO iXHIH rocromap
(§ 12)*. Cymus He MIr po3misaaTH THX CIIPaB,
SAKi He mimsarany doro ropucaukmii (§ 13).
SIKIo cymas po3noyaB po3Is CIIPaBy, TO BiH
MOBHHEH OyB JToBecTH ii 0 3aBepiieHHs. Bin
CYIIl BUMArayiocsi 3/iiCHIOBATH CyJIOYHHCTBO
HE B IHTepecax KOTpOiCh 31 CTOpiH, a B IHTEpe-
cax mpaga i 3arajipHoi cripaBeuBocTi (§ 18)2.

VY 1785 p. koMmissALiifHa KOMicisl Ha 90JIi
3 foprctom Morannom Toprerom (1735-1786)
MIAroTyBajga MepIly YacTUHY LMBUIBHOTO
KOZICKCY, III0 CTOCyBajacs 0cob60Boro (hamiib-
HOTO) TIpaBa, BPaxyBaBIIW 3ayBa)KCHHS iMIIe-
paropa®’. Komekc ckiamaBcsi 3 II'STH PO37i-

1 Informacya. Nowy Codex judicialis w niektorych
sprawach ante jannuarium 1784 ma bydz zazywany,
1 marca 1784. Continuatio edictorum et mandatorum
universalium a die 1 Januari ad ultimam Decembris anno
1784 emanatorum. Leopoli : Typis Viduae Josephae Piller,
1784.S.56-57.

2 Uniwersat. Do iakiey Jurisdykcyi Sprawy
naleze¢ maja, 9 kwietnia 1784. Continuatio edictorum
et mandatorum universalium a die 1 Januari ad ultimam
Decembris anno 1784 emanatorum. Leopoli : Typis
Viduae Josephae Piller, 1784. S. 73.

2 Tbid. S. 74-75.

22 Jaworski 1. Zarys Powszechnej historii ustro-
jow panstwowych i prawa. Wroctaw : Naktadem sekcji
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niB: 1) 3akoHM; 2) mpaBa miagaHuX; 3) mpaBa
HOAPYXOKs; 4) mpaBa 6aThKIB 1 AiTeH; 5) mpaBa
CHUPIT Ta IHIIMX OCI0, HE 3AATHUX YIPABISATH
cBoiMu cropaBamu. Lleii Komekc oTpuMaB
Ha3By MocudiHChKOro Koiekcy 3akoHiB, a6o
Nocudincekoi kuuru 3axoniB (Josefinisches
Gesetzbuch; Allgemeines biirgerliches
Gesetzbuch), 1 6yB ynanuM 3 1 ciunsa 1787 p.
1o 31 rpymus 1811 p.». OmHak, Ha Haury
TYMKY, 3B)KalO4/ Ha CBOIO 3MICTOBY OOMexe-
HICTb, KOJICKC Biipa3y CyTT€BO HE BIJIMHYB Ha
MPAKTUYHY FOCTHUILIO.

1 uepsnst 1788 p. marentoMm Mocuda II
Oymo  3aTBepKEHO  3arajbHUNA  KpPUMI-
HaJdbHUU cynoBuil mopsinok («Kpuminanb-
HO-TIpoLleCyanbHa opauHaiis Mocuda II»).
Y KpuUMIHaJBbHOMY IMIpOLIECi YTBEPAMIUCS
IHKBI3MITIAHI TIAXOAW 1 MyOIIYHICTh 3BUHY-
Ba4YCHHS, JISB MPUHIUI OQIIHHOCTI, BiIIO-
BIJIHO JI0 SIKOTO BH3HAYECHHS MPEIMETa CyJIo-
BOTO poO3MIsiAy mepeOyBajio B KOMIETEHIIHT
cyny (§ 1). loHocu He nuIe JOMyCKaaucs,
azne ¥ 3aoxouyBanucs. [lonpu ropuanyne cka-
CyBaHHs TOPTYp 1ue 3a Mapii Tepe3ii, gonutu
3 JIOTIOMOTOI0 CHJIM TaKH BXXHBAJHCS, 0CO0-
JUBO KOJHU MOTPIOHO OyI0 «pPO3TOBOPHUTH
nigo3proBaHoro. Cynjs BogHoyac OyB HOCIEM
CyIOBOi BIaAM 1 CIIIUUM, SIKHH 3IIHCHIOBAB
CIIACTBO, ajieé WOTO TOBHOBAXEHHS MOPIB-
HSHO 3 TONEPEIHbOI0 OPJMHAIIEI BUABH-
aucs oomexxeHuMu?!. BiH MaB mpuiiMaTH 110
yBaru oM’ AKIIyoui 1 00TsXKyro4ui 00CTaBUHU
CKO€HHS 37104uHY. [Ipo mmacHicTh KpUMiHATb-

wydawniczej kota prawnikéw Wroctawskiego Uniwe-
sytetu, 1947. S. 208.

2 OronoBepkuit 0.  CucTeMa  aBCTPHICHKOTO
npasa npusaTtHoro. T. 1. Hayku 3aramnbHi i mpaBo piuese.
JIBiB : 3 apykapui HTI, 1897. C. 4.

2 TIOIA VYkpainu y M. JIbBoBi, ¢. 150. Bummii kpa-
noBuit cyn, M. JIbBiB, om. 1, crip. 40. Po3nopsikenHs,
IHCTPYKIII1 Ta MOSICHEHHSI BUIIUX CY/IOBUX YCTaHOB IIPO
TIOPSIJIOK BEACHHS CyJOBHX 3acijianb, 1784-1813 pp.,
apk. 16.
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HOTO Tpoliecy mie hrutocs®. Bapto, omHak,
3a3HAYNTH, 1110 CaM€ B I[bOMY JIOKYMEHTI BiJI-
Oynocs po3MexKyBaHHs MPOLIECYATIbHUX HOPM
BiJl MaTepiaabHO-TIPABOBUX.

VY I actuni (TpboX po3inax) Oya0 OKpeMo
OOIPYHTOBAHO CYTHICTh aBCTPIMCHKOTO KpH-
MIHQJIBHOTO TpaBa: JaHO YiTKi BU3HAYEHHS
3JI0YMHIB 1 MMOKapaHb, HATOJOMIEHO HA 1HU-
BIIyaJIbHOMY XapakTepi BIJIOBIIAIBHOCTI.
IOpuanynoro  HOBU3HOIO  HOCH(iIHCHKOTO
KOJIEKCY CTaja HopMma, M0 KapaTh MOXKHA
TITBKY 32 JIOBeAieHuM 31ouuH (“nullum crimen
sine lege poenali anteriori”)*®. Iuui HOBO-
BBEJICHHSI Oyl THUIMOBUMH JII OCBIYEHOTO
abcomotu3my. Hampuknan, 37m0YMHH MPOTH
JiepKaBH TPAKTYBAIHMCSA HE TUIBKH SK 370YMH
MPOTH OHOTO JIUIIIE MOHAPXa; 3JI0OYMHA TIPOTH
penirii BiIHECEHO 10 Kareropii MOJITHYHUX
370YMHIB. Byap-sIKuil 3704MH MifuiAraB moka-
PaHHIO 3TiHO 3 OYKBOIO 3aKOHY, a He 13 HOro
nyxoM. DakTuyHO BigOyBasocs BUOYIOBY-
BaHHS HOBOI i€papXii CyCHiIBHHUX I[IHHOCTEH,
SIK1 3HAXOAMJIN CB1M BUSB y MPAaBOBUX HOPMax.
Tak, Oyn0 CkacoBaHO HU3KY 3JI0YHHIB, CIIpS-
MOBAHMX IPOTH PEJIITii Ta CYyCMUILHOT MOpati,
30KpeMa, aroCTa3iio Ta YaKITyBaHHS.

[lin yac BUHECEHHS BHUPOKIB 1 peaii3a-
nii nokapaus Mocud Il kepyBaBcs mBoMa
TOJIOBHUMH MOTHBaMH: 1) 3IIOYMHIN Maju
BI/IIIKO/TYBaTH 3aBJaHl CYCIUIbCTBY 30HUTKU;
2) 3acTOCYBaHHS MIOJI0 HUX TOPTYP 1 myOJidHe
TaHbOJICHHS Malll «CTPaxXalodyrM» YHHOM
TISATH HA TPOMAJCHKICTh, 3aM00Iratodu mojio-
HHUM 3JI04HHaM. IMmeparop cyTTeBO OOMEXUB
MPAKTUKY BHUKOPUCTAHHS CMEPTHOI KapH,
Oylydn TIEpEKOHAHUM, IO OUIbIIE KOpHU-

2 Boiiko 1. Icropiss MpaBOBOTO pEryJTIOBAHHS
LIUBIIBHUX, KPUMIHAJIBHUX Ta MPOIECYaIbHUX BiHO-
cud B Ykpaini (IX—XX cT.) : HaBYainpbHHUN MOCIOHUK
JUIS CTYIEHTIB BUIIMX HABYAJILHUX 3akyafiB. JIbBiB :
Bunagn. Lientp JIHY imeni IBana @panka, 2014. C.723.

% Tbid. S. 104.
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cTi Oyne, SKIIO0 BUKOPUCTOBYBATH B’S3HIB Ha
KaToOp)KHUX poboTax?’.

3acTocoByBaHI TIOKapaHHS Majau OyTd
JIMIIIE TAKUMH, IKAUMH 1X MIPOTHCAITN 3aKOHOTBO-
pui (mpuHMnO “nulla poena sine lege”). Ilpu-
YUHU OE3KapHOCTI BUHHMKAJIM 3 HEIOCTATHOCTI
JI0Ka30Boi 0a3u abo y pasi JAOBEACHHS BIICYT-
HocTi BUHU. 1110 BayKIMBO BIJI3HAYUTH, ITiJT Yac
BUHECEHHS TOKApPaHHS HE TOBHHHO Oylo Bpa-
XOBYBAaTUCsI COLliaJIbHE MOXOMKEHHSI, 32 BUHST-
KOM Kap¥ XJIbOCTOM, SIKY 3aCTOCOBYBAJIH TLITBKH
710 0Ci0 HEMPUBLICHOBAHOTO MMOXOKEHHS. AJte
HaBITh y TaKOMY pa3i OyJI0 PONMCaHO MIHIMyM
i MakcuMyM rokapanssi*®. Cami nokapaHHs Oyiu
MOKJIMKaHI BUKOHYBATH «BUXOBHY POJIbY», 00U
HABEPHYTH 3JIOYMHIIS JI0 JKUTTS 3TiTHO 13 3aKO0-
HOM, a HE JI0 OT0 YCYHEHHSI 3 JKUTTS CYCIIiJIb-
crBa. Tak camo He mependadeHe 3aCTOCYBaHHS
CMEPTHOI KapH JUIsl IOKapaHHS TUTIOBUX 3JI0YH-
HiB, 30€piriiy HalBUIIly Mipy HOKapaHHS TUIBKU
JUIs TUX, XTO TIOBCTAaB MPOTH Jiep>kaBu (OyHTIB-
HUKIB)*”’. VYB’S3HEHHS Ha PIi3HI TEPMiHU OYyJI0
NpOIMCAaHE JyXKe JIeTaJbHO, a TEPMIHU Hepe-
OyBaHHS 3a IpaTaMH KOJIMBAIKCS B HIUPOKOMY
JacOBOMY Jlialta3oHi, CATar0ul HaBIiTh CTa POKIB.
VYce 3anexano Bim TOTo, SIKAMH OyJIH CKO€H1
37I0YMHHU: JITKUMH, TSDKKAMH 91 HAUTSHDKIAMEL
VB’S3HEHUX MOIIM KJIEHMHTH, «IIOCAIUTID
JuIIe Ha X110 1 BOLy, 3MyCUTH YUCTUTH MICHKI
BYJIHIIi, IPUKOBYBATH JIAHITIOTAMH, BUKOPUCTO-
BYBATH JJIsl KATOP>)KHUX POOIT, 30Kpema, mepeTsi-
ryBatH kopabumi no [lyHaro.

¥ baymrapt I1. Hocud II m Mapus Tepesus
(1658-1705). / Ilmammur A., Lurmep B. Kaiizepsr
(Cesimiennas Pumckas umnepusi, ABctpusi, ['epmanus).
[Tep. c vem. PocroB-na-/lony : «®@enukcy, 1997. C. 328.

2 Plaza S. Historia prawa w Polsce. Cze$¢ 1II.
Polska pod zaborami. Krakow : W-wo “Ksiggarnia
Akademicka”, 1993. S. 105.

» Kyneuuipkuii B. JlepkaBHuit nag 1 mpaso
B [annuuni B apyriii momouHi XIX — Ha moudaTky
XX cr. JleBiB : MammHHO-0(ceTHa Tadoparopis
JIbBiBCHKOTO YHiBepcuTety, 1966. C. 59.
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CnaOkumMu  CcTOpOHaMH Ho3ediHU, HaA
HaIly JTyMKY, MOXXHAa BBa)KaTW 3HAYHY POIh
CJIITYOTO, KOTPHUM MPOBAIMB PO3CIITyBaHHS,
3a MiHIMaJbHUX MpaB mijgcyaHoro. Kpim Toro,
3 OISy HAa MOJZIEPHI 3MiHHU, HEOMIKaMH OyIn
HEAOCTaTHS MyONIYHICTh 1 BIACYTHICTH 3Ma-
rajJbHOCTI, MOKJIUBICTh BUKOPUCTAHHS TOKa-
paHHS 0 0COOM MIICYHOTO HA ITiJICTaBl HOTO
«HETMOCITYITHOCTIN .

CBoimu gisMu y pedopMyBaHHI MpaBo-
Boi cepu Mocud Il cnpus Biaxomosi Bin
CHUCTEMH KOJHUIIHIX HI)KYUX CYAIB — HaTpH-
MOHIQJIBHUX (TOMiHAJIBHUX) Y CIICHKIN MiC-
[IEBOCTI Ta MariCTPaTChKUX Cy/iB y MicTax?!.
VY mepmux Cymuiaucs CeisHU, y IPYTuxX —
MEIIKAHI[I MICT, SKi KOPHUCTYBAJIHCS Mar-
neOyp3pbKHM TPABOM: paja po3misigana
UMBIIBHI CIpPaBH, JiaBa — KpPUMIHAJbHI
cupaBu’. [{UBiIbHE CYIOYMHCTBO Y IMEPIIiid
IHCTaHLII y cmpaBax LUISIXTH OyJo IOKJa-
JIeHO Ha 3eMelnbH1 cynu (Landgericht), oqnak
CYANlIB YK€ HE BUOHMpalu Ha MIISXETCHKUX
CEMMUKax, a IPU3HavYaIu U OIUIa4yBalu IXHIO
po06oTy 3 OOKY JIepKaBU.

Sk Mu yxe Big3Havanu Buile, y 1784 p.
Ha tepuropito Kopomnisersa ['annumnu 1 Boso-
auMepii Oysio TMOIIMPEHO MAi0 3arajbHOaB-
CTPIMCHKOI CymOBOI pedopMH, IO CBITIHIO
PO TOMAJBIIY THTETPAII0 Kpal 10 CKIAIy

39 Moras M. Ordynacja karnoprocesowa Jozefa II
na tle przemian procesu inkwizycyjnego w monarchii
habsburskiej w XVIII wieku. Studia z dziejow panstwa
i prawa polskiego. 2011. No. 14. S. 112.

3 Enep I1. Pepopmu HMocuda 11 B ABcrpiiichkiit
iMmepii Ta ixHe nomupenHs y lamnumni (1780-
1790 pp.). Bicnux Jlvsiscvkoco yHisepcumemy. Cepis
fopuouyna. 2015. Bum. 61. C. 130.

32 Judicius terrestribus et castrensibus inqoandis
tempus detrminat. Statuit ad quod castrum et judicium
unaquaeque, 1 decembris 1772. Continuatio edictorum
et mandatorum universalium. A die 11 Septembris Anno
Domini 1772 initae possessionis promulgata. Leopoli :
Typis Viduae Josephae Piller, 1773. S. 13-14.
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moHapxii ['abcOypris®. [lo 1784 pp. y I'anu-
YUHI JIISITM CTapi MOJIbCHKI CyIH: 3eMChKi (po3-
ISAaId UMBUIBHI CIIpaBH), TIPOACHKI (KpH-
MiHaJbHI CIPaBH, TIJAKOMOPCHKI (3€MEIbHI
CYINIEpEUKH), a Uil TyXOBEHCTBA, 3 HE YITKO
BHU3HAYCHOIO KOMIIETEHINEI0, (PYHKIIIOHYBAIH
crienianabHi €enucKorchbki cyau y JIbBoBi, Ilepe-
munuti 1 Kpakosi**, KomrmeteHiiisi enuckon-
CBKHX CY/IIB ITOIIMPIOBAJIACS 1 HA KPUMIHAJIbHI
CIpaBd JyXOBHHUX OcCi0, a micis cyaoBoi
pedopmu Oyna oOMexeHa TUTBKH JTyXOBHUMH
cupaBamu. ll{ono cBiTCEKHX crpaB, 30KpeMa
KPUMIHABHUX, TYXOBHI 0COOM 1030aBIsLTUCS
CaHy JAYXOBHHMM CYZIOM 1 iXHI CIIpaBU Iepeaa-
BAIMCS Ha PO3MIISI JEPKABHOTO cydy. SIKIio
pillIEHHS TyXOBHOTO CYIy XOU SIKOIOCh MipOIO
CTOCYBAJIOCSI CBITCHKHX CIIPaB, TIPO HBOTO
HeoOXi/THO OyJ0 CTaBUTH JO BiJioMa OpraHu
nepxkaBHOi Braau. OOMEXEHHS IOPUCIUKINT
JYXOBHHUX CYJIB OyJ0 4EeproBUM CBITUEHHSIM
MOCHJICHHSI aBCTPIHCHKOTO a0COMIOTU3MY? .

3 1 ciuns 1784 p. gk cyn nmepioi iHCTaH-
uii y JIbBOBI MoYaB (yHKIIOHYBaTH LUISIXET-
cekuit cyn (Adelsgericht in Lemberg, Forum
Nobilium), sxkwidi po3rIsgaB yci IUBUIBHI
Ta KpUMIHAJIBHI cHpaBu HUIAXTH. BiH OyB
NOKJIMKAaHUM pO3MISIaTd CHpaBU ACPIKABHOT
CKapOHUII, MaifHOBI CHpaBU LUISIXTH, JYyXO-
BeHCTBa, Miman*®, Toro x poky JIbBiBCbKOMY
HUIIXETChbKOMY cyay Oyna mianopsjakoBaHa
KoponiBecbka Tabyns (Galizische Landtafel),

3 Amapar ynopapiiHHsS [aluuuHOI B CKIaji

Ascrpo-Yropumuu / B.C. Kymsunupskuii, LI, Boiixo,
I.O. Hacracsk, O.1. Mikymna. JIeBiB, 2002. C. 57-58.

3 Wawel-Louis J. Poczatkowie sgdownictwo
austriackie w Galici (1772-1784). Lwow : Z drukarni
Wiadystawa Lozinskiego, 1897. S. 6-7.

3> Wawel-Louis J. Poczatkowie
austriackie w Galici (1772-1784). S. 7.

% Enep 1. JIo nuTaHHS MpO MEPEIyMOBH CTBO-
penHs Bumoro kpaifoBoro cyay y JIbBOBI B ckiani
ABctpii Ta ABcrpo-YropmuHu (18551918 pp.).
Mummna cnpasa. 2014. Ne 3. Y. 2. C. 38.

sadownictwo
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AKy i1HKONMM HaszuBanu [amuipkoro abo Kpa-
fioBoro Tabysew’. Yupomosxk 1784—1787 pp.
HUIAXeTChbKui cyn y JIbBOBI OyB €AMHMM Ha
Bcto ['ammumny i bykoBuny. ¥ 1787 p. Oyno
3aCHOBAHO MNUIIXeTChbkUM cyn y TapHoBi
1 CranicnaBoBi (Landrecht in Stanislawow),
1796 p. — y Kpaxkosi i Jlro6mini, a 1804 p. —
y UepHiBLX.

VY 1787 p. B ABCTpilChKIiH IMIIEPii CTBOPEHO
T.3B. KpuMiHanbHi cynu (Criminalgerichte) —
IO OJTHOMY JIJISl KOJKHOTO ITUPKyIy. KommieTeH-
mii UX CymiB MiJJISTadd CIpaBd BCiX 0cCiO
HE3aJeKHO BiJ] CTAaHOBOTO MOXOMKEHHA (3
1HIIIOTO OOKY, B1IOM1 BUMAIKH, KOJIM 3HATHICTH
MOXO/KEHHST Oylia OOTSXKYIOUMM YHUHHUKOM).
Jns Tanuuuau 1 ByKOBMHM TakuM YHMHOM
3aCHOBaHO 19 KpHUMiHaJBHMX CYyHIB, CYIIIB
70 SIKMX TPU3HAYaIM MICLEB1 aMiHICTpaIllii.
i cynu Oynau MOKIWKaHI pO3MISAaTH KPUMi-
HaJIbHI CTIPaBH, B TOMY YHMCJII ¥ IUISIXTUYIB, 110
03HAyaJ0 JIKBIJAII OKPEMOl HUISIXETChKOL
nigacynHocTi. [TomituyHi cipaBu, SK-0T 00pasa
MOHapXa, JiepKaBHa 3pajia, OpraHizaiis OyHTy,
(banpuryBaHHs Tpolei 1 JTOKYMEHTIB, HE HaJie-
KalM JI0 crpaBu KpuMiHanpHUX cymiB®. Ile
pauime, 5 rpynns 1785 p., 6yi0 BugaHo imime-
pPaTOPCHKUHN MUPKYISAP, SKUM Tepeadadaucs
rpoOMaJICbKi poOOTH JyIst 0C10, KOTPI TO3BOJIUIH
co0i cioBecHO 00pa3uTu 0cody MoHapxa.

Pedbopmyroun cynu apyroi iHCTaHIIl,
Wocud II nikpinysas konumui CeHarn crpa-

STIIA VYxpaiau y m. JIsBoBi, ¢. 166. Kpaiiosa
Tadyna, or. 1, crip. 5644. [lateHT aBCTpilCHKOI iMTIepa-
Tpuii Mapii Tepe3ii npo opranizaiito KpaitoBoi Tady:i
st Tasnmaunay, apk. 1-4.

38 Balzer O. Historya ustroju Austryi w zarysie.
Lwoéw : Naktadem K.S. Jakubowskiego, 1908. S. 371.

¥ Cyrkularz. Ukaranie poddanych publiczna
robota, ktoérzy monarchicznych rozkazow wykonewac
zanedbaia, 5 grudnia 1785. Continuatio edictorum et
mandatorum universalium a die 1 Januari ad ultimam
Decembris anno 1785 emanatorum. Leopoli : Typis
Viduae Josephae Piller, 1785. S. 197.
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BeTMBOCTI (200 FOCTHINT), 1HIIIFOBABIIH
CTBOPEHHSI 3aMICTh HUX Y BCIX 3€MJISIX IMIIe-
pii anensanivini cynu (Appellationsgerichte) —
0 OJIHOMY Ha TPOBIHIIIO. B okpemux 3em-
JSX MIT ICHYBaTH OJMH ameNAlMidHuNA CyJ
Ha JIBa PET1OHU, SK HAMPHUKIIAJ, arlessiiii-
HuW cyn ans Mopagii 1 Cinesii, cTBopeHHi
1783 p. Taxi cyau ckiaganucs 3 Mpe3uIeHTa,
Bille-TIPE3UICHTA 1 KpaHOBUX PaJIHUKIB, SKUX
npu3zHauaB ocooucto moHapXx. Lli cynm pos-
ITISJAIH anessiiii Ha pilleHHs 1 BUPOKH BCiX
HIDKYECTOSIIIIUX CYIB (CUIBChKUX, MICBKHUX,
HUISXCTChKHUX 1 3arajIbHUX KpUMiHAIbHUX )Y,
Ha ixHiif po3rmsam MoxHa Oyl0 BHOCHTH
i amensii Ha piIIeHHs €EMUCKOTICHKUX CY/IIB,
ajJe He y BCIX MHUTAHHAX. TaKuM YHHOM,
y 1784 p. Immeparopceko-KopomiBehkuit
TpuOyHan y JIbBoBI OyB peopraHizoBaHHil
B AmneisiiiHui cyn (apyra cyaoBa iHCTaH-
IisT). ATENSIiAHI Cyau 3M1HCHIOBAIHN HATIISI
3a cyJaMu, sIKi J1sIM B OKpY31 IXHbOI KOMIIe-
TEHIII1; Iepel HUMHM CKJIaIaJIi €K3aMECHH KaH-
JUATU Ha TTOCAH CY/AJIIB Ta aJIBOKATIB.

BucnoBknu

Pedbopmu mpaBoBoi cdepwu, iHimidoBaH1
Nocudom II, rpyHTyBamucs Ha IPOCBIT-
HUIBKUX KOHIEMIISIX MPUPOJTHOTO IIpaBa,
CIIPABEIJIMBOCTI; 3 TOUKU 30PpYy MEXAHI3MY iX
BIIPOBA/’KEHHS — Ha 3aca/iax OI0pOKpaTU3MY,
abCOIOTU3MY 1 YaCcTKOBO JiOepanizmy. Bonu
3HAYHOIO MIpOK MPOJOBXKYBaIU TEPETBO-
penns Mapii Tepesii, ogHak 3MiHU YIIpO-
nosx 1780-1790 pp. Oynu pagukaabHIIIUMU
1 OLIbII TMPAKTUYHUMHU, CBITUYCHHSM YOTO
cTaB 3aralbHHUH CyJOBHH MOPSIOK 1 TBO-
PEHHS IIJTKOM HOBO1 MEPEXi CydiB. 3araiom,

“ Tumuk B. Icropist aepxaBu i mpaBa ABCTpil
Ta ABcTpo-Yropuunu (X ct. — 1918 p.) : HaBuanbHUIA
nocionuk. JIpBiB : FOpun. ¢-t JIbBiB. Hall. YH-TY iMEHI
IBana ®panka, 2003. C. 39.
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3aBAsSKM HocudiHCbKkUM pedopmam Binly-
Jacs MOJAEPHI3aIlis MPaBOBOI CHCTEMHU IMIIe-
pii 'abcOypris.

[Torpeba HOBUX OpIEHTUPIB I Jep-
KaBHOI BJIaJW BUMAarajga BHPOOJICHHS
HOBUX HOPMATHBHO-IIPABOBUX JOKYMEHTIB,
10 MOSICHIOE 3HAYHYy yBary 10 Koaudika-
il 3aKOHOJABCTBAa B ABCTPIMCHKiN immepii
Ta aKTHBHY 3aKOHOTBOpYY pOOOTy camoro
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imneparopa Mocuda II. Sk i xoamdikaris
3aKOHO/aBCTBa 3a mpasiiHHsA Mapii Tepesii,
3minu y 1780—-1790 pp. BinOyBanucs 3a TI€0
K caMOl0 MOJAEIUII0 (IHKOJM 1 TUMH CaMUM
MpaBHUKAMH), OJTHAK 3 MEBHUMH MOAM}iKa-
mismu. Hanmpukian, skmo Tepesiana 1768 p.
HacninyBana Tpaguuii Kaponiau 1532 p., o
Nozedina 1787 p. BimmroBxyBamacs Bin
MOJIEpHHX MiAX0iB y nyci [IpocBiTHHIITBA.
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